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Evidence, 


(A) Witneſs, Who may be. 


r. TI is a good challenge to the witneſs to ſay, that he was 
one of the accuſers, quod nota. Br. Corone, pl. 219. cites 
FS. on. | . 

2. Oftentimes a man may be challenged to be of a jury, that 
cannot be challenged to be a witneſs ; and therefore though the 
witneſs be of neare/? alliance, or kindred, or of cornfel, or tenant, 
er ſervant to either party, (or any other exception that maketh 
him not infamous } or to want under//anding, or diſcretion, or a party 
in intereſt, though it be proved true, ſhall not exclude the w:irnets 
to be ſworn, but he ſhall be ſworn, and his credit upon rhe ex- 
ceptions taken againſt him left to thoie of the jury, who are 
| tryers of the fact, inſomuch as ſome books have ſaid, that 
though the witneſs named in the deed be named a di/7i/or in the 
writ, yet he ſhall be ſworn as a witneſs to the deed. Co. 
Lit. 6. b. | | | | | 

3. An inſdel cannot be a witneſs. Co. Lit. 6. b. 

4. A perſon that is infamous, as if he be attainted of a falſe 
verdict, or convicted of perjury, or of a premunire, or of forgery, 
upon the ſtat. 5 Eliz. cap. 14. and not upon the fiat. 1 H. 5. 
cap. 3. or convict of felony, or by judgment /oft his ears, or food 
upon the pillory, or tumbrel, or been ſtigmaticus branded, &c. 
Whereby they become infamous for ſome offences, Que 
ſunt minoris culpz ſunt majoris infamiz. Co. Litt. 6. a. b. 

5. A Few may be a witneſs, being ſworn on the Old Teſta- 
ment. 2 Keb. 314. pl. 23. Hill. 19 & 20 Car. 2. B. R. Robe» 
ley v. Langſton. : 

6. A peer produced as a witneſs ought to be ſworn. 3 Keb. 631. 
Earl of Shaftſbury v. Digby. | 

7. An approver or an accomplice may be a witneſs till he is in- 
dicted. Law of Evid. 51. cap. 4. cites State Trials, 1 vol. 606. 
619. 782. 2 vol. 377. 492. 3 vol. 117. 136. 4 vol. 10. 

Vol. MIL, © B 8. Where 
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Ibid. fas. 8. Where the diu, ity is only the conſequence of the judgment, 
. the King may pardon it; but where the diſability is part of the 
perjury at Judgment itſelf, the King's pardon will not take it K there- 
common fore if a man be convicted of perjury on the ſtatute, the King's 
50 A 1 8. pardon will not reſtore; for it is not a conſequence but part of 
the ſame; the judgment, viz. quod impoſterum non fit receptus ut teſtis; 
for there the cites Co. Ent. 368. But a pardon by act of parliament will re- 
mabIRy 15 ſtore him in that caſe; per Holt Ch. J. 2 Salk. 689. pl. 1. 


only a conſe- 


quence and Paſch. 7 W. 3. B. R. in Caſe of the King v. Croſby. 


not part of 
the judgment; otherwiſe if a jury be convict in an attaint, and cites Raft, 56. a. 


9. No 2raker or reputed Quaker ſhall be qualified to give 
evidence in any criminal cauſe, by virtue of the ſtatute 7 & 8 W. 3. 
cap. 34. | | 

10. 4 and 5 Anne 16. Al] witneſſes who ought 19 be allowed good 
avitneſſes upon trials at law ſhall be deemed good witneſſes to prove any 


ngncupative will, | 
| f 11. One being produced to be an evidence againſt the appel- 
e, who was under 12 years of age, and the appellee's counſel 
| 2 | objected to him for that reaſon, and beſides they ſaid he had 
| taken money. Holt Ch. J. ſaid, that if he knew the danger of an 
oath, he might be an evidence; and that appearing he was ad- 
mitted. 11 Mod. 228. B. R. pl. 2. Trin. 8 Ann. Young v. 

Slaughterford. | 


(B) Witneſſes. Who Feme in the Caſe of her 


Baron. 
Or Baron in Caſe of his Feme. 


' I I is informed, that C. one of the defendants, examined his caun 
wife as a witneſs; it is therefore ordered, the plaintiff may take 
a ſubpena againſt her on his behalf, and if C. will not ſuffer her to 
be examined on the plaintiff's party, then her examination on 
the ſaid C's party is ſuppreſſed. Cary's Rep. 135. cites 22 Eliz. 
Bent and Alier contra Colſton. | | 

2. Wife examined to diſcover her -:/band's deceit. Toth. 158. 
cites 38 Eliz. Lake v. Dean. 

3- The wife-to be examined as a witneſs, Toth. 149. cites 
41 KEliz. B. b. fo. 10. Preſton v. Powel. 

4. A feme covert cannot be a witneſs again/? her huſband, quia 
ſunt animæ duz in una carne; for it would be, if admitted, an 
occaſion of perpetuai diſſenſion between man and wife. Co. 
Lit. 6. b. cites Sir james Croft's Caſe. 

5. A wite not to be examined againſt her huſband. Toth. 160. 
cites 10 Jac. Holman v. Audley. Eo 

C. The Court was moved, to know whether the wife of a 
eankrupt can be examined by the commiſſioners upon the ſtatute 

ef bankrupts? Aud they were of opinion, the could not be 
examinedg. 
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| for the preſent advantage of her 8 but is tor her own future 


C vidence, 


examined, for the wife is not bound, in caſe of high treaſon, to 
diſcover her huſband's treaſon, altho* the /on be bound to reveal 
it; therefore by the common law ſhe thall not be examined. 
Brownl. 47. Paſch. 10 Jac. Anon. 

7. 21 Fac. 19. /. 6. The commiſſioners ſball have pozver to exa- 
mine the wife of a bankrupt upon oath for the diſcovery of his eſtate, 
goods and chattels, and ſuch wife refufing te appear, or to anſwer in- 
terrogatories, ſhall incur the ſame penalties as are provided againſt 
other perſons iu the like caſes. | 


8. If a privy coumſollon be to be examined in the Star-chamber, 


if the privy counſellor ſaid, that the defendant related that to him 
as a privy emmſell;r, and not otherwiſe, the counſellor is not 
bound to anſwer further to any thing than the defendant hath 
related to him. Noy. 154. Anon. 

9. In ejeFment, the plaintiff made title to his leſr to the lands 
in queſtion, as ſen and heir of Ferome Jacques, and Hannah his 
wife, in right of Hannah. The defendant gave in evidence, that 
Ferome Facques was married, before he was married to Hannah ; 
and the woman, to whom it was ſuppoſed he was married before, 


vas produced at the trial, ſummer aiſizes 13 W. 3. at Maidſtone, 


to prove this marriage. The counſel for the plaintiff approved her 
teſtimony, becauſe ſhe ſwore for her advantage, viz. to have a 
huſband, the huſband then being living. But nevertheleſs, Gould 
Juſtice of B. R. then judge of aſſize, admitted her teſtimony. 
But afterwards the ſame cauſe, upon the ſame title, between the 
ſame parties, was tried before Holt Chief Juſtice at the aſſizes 
in March at Maidſtone, 1 Ann. and he refuſed, after debate, 15 


t. 1 


admit the 2 wife 19 be a ⁊uitneſe for this purpoſe; but, pon 


ether evidence, the former marriage vas proved to the ſatisfaction 
of the jury, being gentlemen, whereupon they found a verdict 
for the detendant. But in the former trial before Gould Jultice, 
the jury found a verdict for the plaintiff. 2 Ld. Raym. Rep. 75 2. 
1 Ann. 1701-2. Broughton v. Harper. 

10. A woman was indifed upon the ſtatute 1 Jac. cap. 11. fer 
marrying a ſecond huſband, the firſt being alive. Upon not guilty 
pleaded, the %% huſband was produced to prove the marriage; but 


the Court totally refuſed to admit his evidence, and faid, that he 


could not be a witneſs againit his wife, nor the againſt her 


Brownl. 47. 
aſch, 

10 Jac. 

Anon. ſays, 

the wite is 

not bound to 

difcover the 


huſband, becauſe it might occaſion implacable diſſenſion, in any huſband's 
caſe but treaſon; and they denied the Lord Audley's Caſe treaſon, tho" 


in Hutt. 116. to be law. Raym. 1. Mich. 12 Car. 2. B. R. Mary 


Grigg's Cafe. 


1.1. A woman is not bound to be ſevorn, or to give evidence againſt 
another, in caſe of theft, c. if her huſband be concerned, though it 
be material againſt another, and not directly againſt her huſband. 
2 Hale's Hiſt. Pl. C. 301. | 


12. If a teme covert acknowledge a thing at a trial, which is 


diſad- 


the ſon be 
bound te te- 
veal it; and 


therefore by the common law ſhe ſhall not be examined, 
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3 Evidence, 


eiſadvantage, yet this is no good evidence to a jury. Mich. 23 
Car. B. R. For her huiband's preſent advantages are her's alſo, 
and more looked upon than her future diſadvantage. L. P. 
. R. 550. 5 | | 
Vent. 49. 12. In an information for a cheat, baron and feme were diſ- 


1 s. charged of a judgment entered into by the feme (to a matchmaker 
C. and che on payment of 100/. which he retook of her again preſently in 


was ſworn another room) upon the evidence of e wife. Sid. 431. pl. 20. 
ee Mich. 21 Car. 2. B. R. King v. Parris & al. 

juſtices con- | 

tra Twiſzen, this ſuit being for the King.—Keb. 57. pl. 84. S. C. actordingly. 12 Mod. 240. 
Cites S. C. that ſhe was received as. a witneſs to convict one upon an information, for a practice 
for drawing her in, when ſole, to give warrant of attorney for con feſſing a judgment upon an unlawtul 
confideration, whereby execution was ſued againſt huſband. And Holt faid, that though a ſeme 
eovert could not by law be a witneſs for or againſt her huſhand, yet in the Lord Audley's Caſe, it be- 
ing a rape upon her perſon,” ſhe was received to give evidence againtt him. | 


3 Keb. 193. 14. A worn forcibly married contrary to 3 H. 7. cap. 2. 


pl 3 ſhall be admitted to give evidence againſt her huſband, Reſolved 
Brown, S. 1 Vent. 243. Trin. 25 Car. 2. B. R. Brown's Cale. 


kufband was found guilty and executed. 


15. Feme de ſucto, bat not de jure, as by being forcibly mar- 
ried, was allowed to be a witneſs againſt ſuch baron, for what- 
ſocver was dove while ihe was under that vidence was not 
to pe expected. Vent. 244. Trin. 25 Car. 2. B. R. John 
Brown's Caſe. | 

16. The wiſe cxceutric: to her haſband, married a ſecond huſ- 
band. A bi is exhibited againit them t diſcover the truft ; the 
bufband and wife diſagreed in the matter, and put in ſeverally their 
anſwers; the h/cand denied the truſt, but the wife confeſſed it. The 
caule proceeded to hearing, and the plaintiff proved the truſt only by 
ne qwitnef, which the plaiutiſi inſiſted on, with the wite's con- 
feſſion, to be ſufficient, the matter being but in that wherein ſhe 
was concerned as executrix. Bat the bill was difmiſſed, quia the 
wife's anſwer ſhall nit bind the hyfband ; ex relatione Sir John 
Churclüll and Serjeant Rawlinſon, Chan. Caſes, 39. Trin. 32 
eon. | 

17. In an indictment proſecuted by the huſband for ſeducing 

away his wife, and teeping her ſometime in adultery, the wife was 

} admitted to be a witneſs againſt the deſendant coram J uſtice 

Wyndham at Lent aſſiſes at Ayleſbury, and the defendant found 

guilty. She may be a witneſs to prove a cheat upon her and her 
huſband. L. E. 5 5. pl. 12. cites T. p. Pats, 160. 

18. The plaintiffs were infants, and the children of the defen- 
dant's wife by a former huſband ; their bill was to have an account 
of the eſtate left them by their father, and of the produce thereof. 
Upon the hearing it was referred to an account, and the defendant 
and his wife were to be examined an interrogatories for diſcovery of 
the eſtate; the wife being at variance with the huſband, and liv- 


ing apart from him, upon her examination, made the eſtate — 


1 
* 
— 


__ 


3 


the plaintiffs (who were her children) as great as ſhe could, and 
thereupon to fix the charge upon the huſband. "The plaintiffs, 
upon a petition to the Maſter of the Rolls, obtained an order to 


examine the wife as a witneſs againſt the huſband de bene eſſe, 


and the Maſter, upon her evidence, had charged the huſband with 
ſeveral ſums of money, as intereſt, and produce of the infants 
eſtate; but now, upon cxceptions to the report, the Lord Chan- 
celloy diſallowed her evidence, and declared the wife could nat be a 
quitneſs againſt her huſband. 2 Vern. 70. pl. 11. Trin. 1688. 
Cole v. Gray. | 
— Queſtion was, Whether one who had been attorney for de- 
fendant thould be compelled to be a witneſs; and Darnell ſaid, 
this being a criminal matter he ſhould, but nat ſo in a civil mat- 
ter. But Pratt faid, that if he be ſworn, we muſt aſk him his 
whole knowledge, and perhaps he cannot difcover that without 
charging himſelf, for if one's declaration generally may be made 
uſe of againſt him, a fortiori what he ſays upon oath ſhall; and 
this ſeemed to weigh with the Court. But Holt ſaid, he was of 
opinion againſt his brothers ſome years before, in the caſe of one 
Holford, that any thing an attorney knew, otherwiſe than quate- 
nus au attorney, he ought to declare. But his brothers held, an 
attorney ought not upon any account to be received to reveal his 
chent's ſecrets; and Holt ſaid, if a client bring a forged deed to 
coinſel, the counſel ought to proſecute him, and that he had 
Known ſuch a thing done. 12 Mod. 341. Mich. 11 W. 3. in 
Caſe of the King v. Warden of the Fleet. 

20. Per Holt, at niſi prius; I have known it ruled, that a 
l-gatee ſhould not be a witneſs 79 prove afſets in the hands of exe- 
cutors in debt by a creditor ; and it has been an old exception, but 
I iec not the reaſon of it, for he ſwears to leſſen the aſſets, and the 
legatce was ſworn. 12 Mod. 385. Paſch. 12 W. 3. Anon. 

21. "Treſpaſs for an aſſault upon the 2 's wife, and getting 
her with child, and what the wife declared in her labour, rejected 
to be evidence. 12 Mod. 375. Paſch. 12 W. 3. Adams v. 
Arnold. | | | | 

22. Debt by huſband, and it appearing to have become due ts his 
wife as a ſeparate dealer, a diſcourſe of the eſtate concerning it, was 
given evidence for defendant. Annuente Holt, Mich. 13 W. 3. 
Anon. | | 
23. In an action of aſſault aud battery brought by the huſband 
againſt the defendant for an intent to raviſh his wife, ſhe was ad- 
mitted an evidence, which Holt ſaid, it was becauſe the wife 
cannot give any conſent, though it be not felony. II Mod. 224. 
Pl. 19. Paſch. 8 Ann. B. R. Anon. £0 
24. And Holt faid, that A. having laid 51. of the event of the 
eauſe, was no objection to the wife of A. being admitted to be an 
evidence, becauſe it ſhall not be in the power of a third perſon 
to diſqualify one who otherwiſe would be a good evidence, and 
thereupon the was admitted to giye cvidence. 11 Mod. 224. 
pl. 19. Anon. ; | 

| B 3 28. Feme 


* 
5 Evidence. 


28. Feme allowed to be a witneſs againſt her huſband, as 10 4 'F 
moiety of montes berrewed by her on bond, aud placed out on a mort- 1 
gage, which he claimed, though himſelf had given it to the con- 3 
cealment of the marriage, as the wife had done; and therefore, 1 
and becauſe her evidence was alſo ſupported by the evidence of 
the mortgagor, and ſhe having tranſacted and appeared through- = 
out the whole affair as a feme ſole, the moiety of the mortgage- A 

| money was decreed to the plaintiff (who lent the feme ſo much) 
1 with coſts. Abr. Equ. Cafes, 226. Hill. 17:9. Rutter v. Baldwin. 
4 29. In the Caſe of Rur TER v. BALD WIN, Hill. 1719, the of 
| Court agreed clearly that the wife ſhall never be admitted by an YT 
" anſwer or otherwiſe as evidence to charge her huſband z as where 
18 a man marries a widow executrix, &c. her evidence ſhall not be 
| | allowed to charge her ſecond huſband with more than ſhe can 
Prove to have actually come to her hands. Abr. Equ. Caſes, 
227. pl. 15. | 
But fee it. 30. In an indiftment againſt Lord Audley, for aſſiſting ansther 


1417 R . _ . . 
Trial{H. f.) to commit a rape on his wife, the was admitted to be a witneſs 


4. and ea 
28. en againſt him. Hutt. 11 5s 
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C) Witneſſes, Who. Perſons intereſted b 7 
; 5 of 4 9 
Accident. 3 


I. A Subſcriving witneſs to livery and ſeiſin on a feoſſment after. 7 
wards became tenant at ⁊uill of the fame land. Yet he was 4 
1 allowed to be a good witneſs. Bull. 202. Paſch. 10 Jac. Anon. | 
. 2. Feaſfres in truſt to be examined as witneſſes. Toth. 168. 
in Hill. 1 Car. Mildmay v. Com. Warwick. 
3. Ferffees for a town nor recorder to be examined but for mat- 
ter of fact. Toth. 168. Trin. 2 Car, Clotworthy v. Hunt. 
4. In an information for forgery, no man thar is or may be a 
Leſer by the deed, or who may receive any benefit or advantage by 2 
1 the verdif being found againſt the defendant, ſhall be a witneſs. 4 
} | 3 Salk. 172. pl. 4. Watts's Caſe. Hardr. 33 1. pl. 7. Trin. 15 : 
[4 Car. 2. in Scacc. S. C. 
| 5. An executor may be a witneſs in a cauſe concerning the 
Wit eſtate if he has nt the ſurpluſage given him, and ſo T have known it 
[ adjudged. P. Hales. 1 Mod. 107. pl. 1. Paſch. 26 Car. 2. B. R. 
= Fountain v. Cook, | 3 c 
| [ 6. Several perſons were examined as witneſſes no ways con- 
'þ 1 cerned in intereſt, and the cauſe heard, and iſſues directed to be 
= tried, but the trials were not carried on, and the cauſe flept many 
| years, and after abated ; and then thoſe per/ons aul had been exa- 
mined as m_ became heirs at law, and thereby intereſted in 
[| the matter; the cauſe was revived and reheard, and the ſame 
| | iſſues directed to be tried; and the perſons who had been ſo ex- 
amined (being now 3 prayed to have an order, that their 
1 diepoſitions taken when they were diſintereſted might be read a3 
7 24 | evidence 
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Evidence. 


evidence at law for themſelves; and my Lord Keeper ordered 
accordingly, and likened it to the Cale, where one 1s the only, or 
only ſurviving witneſs to a deed, becomes after the party inte- 
reſted, his hand may be proved at law; ſo if a witneſs to a deed 
becomes blind. Then the cauſe proceeded to trial at bar in C. B. 
where the whole Court held theſe depoſitions could not be read 
without conſent, the parties being living; but the defendant con- 
| ſented, and had a verdict for him; and the plaintiff obtained a 
new trial, and then would have had the ſame order; but m | 
Lord Keeper faid, ſince the Judges had reſolved otherwiſe, he [ 6] 
could not take upon him to make that evidence which was not, 
and therefore only ordered they ſhould be read in evidence, as 
by law they might. Abr. Equ. Caſes, 224. Trin. 1702. Holcroft 
v. Smith. 85 | 

7. The only living witneſs to a bend was made executor by the Williams's 
obligee, it has been ruled at law that the executor ſhall be allowed — - 5 
to prove the hands of the witnefles. 2 Vern. 700. Mich. 1715. this point 
in Caſe of Goſſe v. Tracy. was cited 

a - by Serjeant 

Hooper, as what had happened in his own experience; and that the Court allowed evidence to prove 
the plaintiff's hand, he himſelf being diſabled as much as if he was dead, 


++ 
wh 


(D) Trial. Witneſſes. 


What Perſons may be, as Executors, Truſtees, 
Guardians, &c. 


| I N debt by 2 executors they counted of arrearages of account Ibid. pl. 6., 
made in the time of the teſiator. The defendant tendered his 3 3 

law that he owed them nothing, and prayed that they be examined ; Ibid. pl. — 
but the Court held that they ſhould not be examined of ano, cites g H. 6. 
ther's act, but otherwiſe of an attorney, becauſe he might have pech po 
been informed from his maſter, &c. Br. Examination, pl. 5. cites cites 1 
3 H. 6. 46. 6. 35. 8. P. 
2. It is a principal challenge to a juror, that he was an arbitrator 
before in the ſame cauſe, becaule it is intended, that he will incline 
to that party to which he inclined before; but contrary is it of 4 
commiſſioner, becauſe he is elected indifferent. P. Cook Ch. . 
ſaid (nullo contradicente.) Godb. 193. pl. 276. Trin. 10 Jac. 
B. R. Sir Francis Forteſcue v. Coake. 

3. One Gates an executor was produced to prove the will as a 
witneſs, to which exception was taken becauſe of his executor- 
ſhip; but it was anſwered, that he had fully adminiſtered. To 
which it was replied, that afterwards te might come to his hands; 
but the Court reſolved, that it would not be preſumed to bar his 
teſtimony, . which was allowed in the principal caſe, being in 
cjectment. Tr. per Pais, 162. cited by Glyn Ch. J. in the Cafe 
of Brercton and Tatum. Mich. 1656 B. R. as the Ld, Chandois's 
Caſc, in which he was of counſel, and took the exception. 
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6 Evidence, 


Har. 331. F. A truſtee may be a witneſs if he <v2ll releaſe his truft, but not if 
193 id 9” conveyed it over, although for the King in an information of 


pl. 32 S. C. 
and dy Nlay- 


nard and Finch a witneſs was admitted in C. B. to prove a codicil of the 1.4. Rutland's will, upon 4 


re eiſe of his intereſt made while the jury were at the bar; and Twilden laid, that in a Keatiſh 
cauſe at the bar he cauſed a releaſe but the day before the trial, and it was admitted good ; but Wind- 
ham laid, that ſuch are left to the jury as to the eredit. —— 


6. In a trial at bar 79 avoid a patent, a deputy to the party that 
would avoid the patent was allowed by three juſtices againſt one, 
to be a witneſs, becauſe the ſuit was between the King and the 
patentee. Mod. 21. pl. 56. Mich. 21 Car. 2. B. R. Owen Han- 
ning's Caſe. | | 8 | | 

7 J . A truftee cannot be a witneſs concerning the title of the 
ſame land, becauſe the eſtate in law is in him. L. E. 63. pl. 30. 

cites T. p. Pais, 224. 
8. A fruſtee may be a witneſs againſt ceſtui que truſt; per 


Hale. Twiſden dubitavit, L. E. 63. pl. 31. cites Trials per 


Pais, 229. | 
And7thedi® g. A guardian in f5cage ſhall be admitted to be a witneſs for 
een 336. the infant; becauſe he is accountable. Tr. per Pais, 228. 

| 10. In evidence to a jury at bar, a ſpecial iſſue by rule of 

Court was directed to try the cuſtom of Lady Percie's manor of 

Weſtwood in Cumberland, whether fines on the tenants cn the 

Erd's death be due to the heirs or ſucceſſors of the lord during his 

minority. The defendant excepted to the feward, that he had 

fee on 2dmiithon; ſed non allocatur, and he was ſworn. 

L. E. 79. pl. 74. cites 3 Keb. go. pl. 31. Mich. 24 Car. 2. B. R. 

Champian v. Atkinſon. | 

11. S. had laid himſelf to be ſole proprietor of a ſhip and 

tackle, &c. and the witneſs ſwore at the tine of the action brought, 

that he wes equally concerned in every thing, but long /ince had [old 
his interejt, ſo that now he was not one farthing concerned in the 
cc nſequcnce of the cauſe 3 yet the Court held, that he was no com- 
petent witneſs. Skin. 174. pl. 4. Paſch. 36 Car. 2. B. R. San- 
dys v. Cuſtom-houſe Officers. | | | 

22, An exccutor may be a witneſs in a cauſe concerning the 
cſtate, if he has not the ſurpluſage given him by the will; per 
Hale Ch. J. And he ſaid he had known it ſo adjudged. 
Mod. 107. pl. 1. Paſch. 26 Car. 2. B. R. Fountain v. Cook. 

13- An executsr was admitted to prove the revocation of a le- 
gacy, though he had proved the will, for at the time of proving 
the will he only ſwears he believes it to be the laſt will, and at 
that time he might not know of the revocation, Vern. 20, pl. 12. 
Mich. 1631. Jervois v. Duke. | | 

14. In debt upon bond, brought by J. S. ſherifFof the county &c. 

The 
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Evidence. 


The defendant pleaded, that the ſaid bond avas acknowledged by F. 
N. t9 the plaintiff, for the office of under-fheriff, and that he was ſurety 
in the ſaid bond; and then he pleaded the ſtatute of 5 & 6 Ed. 6. 
cap. 16. againſt buying and ſelling offices, Sc. And upon the trial 
A. qwas produced as a witneſs, to give an account upon what occaſion 
this bond was acknowledged, & c. And Holt Ch. J. before whom 
the cauſe was tried Mich. 5 W. & M. at the fitt.ngs for Middle- 
ſex, refuſed to admit A. to be a witneſs, becauſe it appeared that 
he was privately intruſted by both parties to make the bargain, and to 
keep it ſecret. And (by him) a fruſtee fhall not be a witneſs, in order 
zo betray the truſt, Ld. Raym. Rep. 733. Anon. | 
15. In an action of afault and battery brought by the huſband 
againſt the defendant for an intent to raviſh his wife, ſhe was ad- 
mitted an evidence (which Holt Ch. J. ſaid, it was becauſe the 
wite cannot give any conſent, though it be not felony). 
11 Mod. 224. pl. 19. Paſch. 8 Ann. B. R. Anon. 

16. And Holt held, that A. having laid 51. of the event of the 
cauſe, was no objection to the wife of A being admitted to be an 
evidence; becaute it ſhall not be in the power of a third perſon 
to diſqualify one who otherwiſe would be a good evidence; and 
thereupon the was admitted to give evidence. II Mod. 224. 

I. 19. Anon. | 

17. Holt Ch. J. ſaid, that barely being a factor, does not inca- 

pron a man tor being an evidence in a cauſe, otherwiſe if he 
e intereited. II Mod. 226. pl. 23. Paſch. 8 Ann. B. R. Maſon 


v. Hogſden. 


18. A truſtee has been examined as a witneſs ; per Anthony 
Keck. .43 Th. K; 22. 


A erantee, 
when he ap- 
pears to be a 


dare truſtee is a good evidence to prove the execution of the deed to himſelf, Wms's Rep. 290. 


Mich. 1715, ſays it was ſo declared in the Cale of Goſs v. Tracey. 


19. Truyflce frequently allowed a witneſs in equity; per Maſter 
of the Rolls. Mich. 7 Geo. | 

20. A tryſtee ſhall not be allowed to be examined as a witneſs 
in a Cauſe wherein he is ordered to account. Barnard. 416. 
Hil. 1740. in Cafe of Smith v. the Duke of Chandois. 

21. In caſc of a bill brought by prochein amy, the prochein 
cannot be a witneſs, becauſe he is liable to pay coſts. Mich. 1738. 
B. R. per Chapple J. in Cale of Milward v. Sterling. 


(E) Witneſſes. Perſons influenced by Kindred. 


1. PEING couſin to the party is no exception to hinder his evi- 
dence in our law, per Hutton; to which all agreed. Het. 137. 
Paſch. 5 Car. C. B. in Moor's Caſe. | 


(r) Wit- 


= 


Co. Litt. 6, 
b. 8. P. 


8 | Evidence. 


(F) Witneſſes. Who may be. Perſons Intereſtek. 


1. BY Roll Ch. J. upon a trial, although one who is a /egatee by I 

| a will may not be admitted for a witneſs 7 prove that will, X 
= yet he may be examined 1 prove a deed or other thing, which has 2 
| net relation to the vill, in reſpect of the intereſt which he claims by the I 


will. Sty. 370. Paſch. 1653. Anon. 

2. In an action upon the ſtatute of Winton, if the iſſue be whether 2 
the place of the robbery be zuithin the hundred or net, no inhabitants 4 
of land within that hundred may be a witneſs, but the owners of A 
the land, and not inhabiting may. 2 Sid. 2. Mich. 1657. Oliver 1 
v. Wallington Hundred. 3 


3. A witneſs who ſubſcribed his name to a feoffment was pro- 3 
duced 10 prove livery and ſeiſin, and though he had afterwards an A 
eftate at will in puri of the land, yet he is a good witneſs to prove 1 
livery and ſeiſin, this being in affirmance of the feoffment; per I 
Fleming Ch. J. and the whole Court. Bulſt. 202. Paſch. 10Jac. Rt 
Anon. : 


4. A fesffment in fee was made to the uſe of J. S. and 779 wvit= 
neſſes were ſubſcribed to prove the livery of ſeiſin. Afterwards one 
of the witneſſes had an eftate at will made to him of the ſaid land, 


—ͤ—— 2/45 44 Heine —U—ñ—C ABBA —ͤ > 


n and he being produced to witneſs the execution of the feoffment : 

14 by livery of ſeiſin, was excepted againſt, becauſe he was now a © 
i il party intereſted in part of the land, and ſo his oath was to make * 
his own eſtate good. But this exception was diſallowed by the 3 


ww whole Court, and that he might well be ſworn as a lawful wit- RX 
4] neſs to prove the executing of a feoffment by livery and ſeifin, 
#: this being in afhrmance of the feoftment, and he was ſworn, and E 
1 his teſtimony received and allowed; per Fleming Ch. J. and tot. 
4 Caur. Zulſt. 202. Paſch. 10 Jac. Anon. i | 
4 3 eee 5 If one produced as a witneſs had fart :f the lands in qugſlion, 
* | iv]; to prove and had diſpsfed of them r bro notice of trial, although the fale was 3 
. 2 leaſe of bona ſide, yet ſhall not his evidence be received; for if the title 
H 3 he has made be diſaffirmed, an action lies againſt him; but if 0 
3 tf ſuch witneſs claims an eflate for life or years in part of the land A : 
1 ; heritarce in paramount both their titles, he may be received as an evidence. - 
4 as lanoset, Sid. 51. 1 Keb. 134. Mich. 13 Car. 2. Wickes v. Smallbrooke. ; 
- cauſe both | Fg 
| „ plaintiff and | — tt 
4etendant claimed under tlie ſame perſon. Sty. 482. Hox v. Swan. | | A 7 
| 9 J 6. A prebendary makes a leaſe of a rectary to his fon, with uſual Wl. 6 
1 covenants. In a ſuit by the ſon againſt A. claiming by an an- 1 
= ! cient leaſe and in poſſeſſion, the father (being then made biſhop of = = t 
1 the fame dioceſs in which) is allowed to be ſworn. Sid. 75. pl. 6. 1 
I Paich. 14 Car. 2. B. R. Gie v. Ryder. | | tl 
= 7. In cafe of frrgery, perjury and uſury, the perſon grieved 4 
. | ſhan't be received as a witacſs, becauſe he may have advantage p 


3 


RP 


Evidence. 


by the verdict. Hard. 332. pl. 7. Trin. 15 Car. 2. in Scac. in 
Watts's Caſe. ES 

8. A legatee after receipt of the legacy, without giving any collateral 
ſecurity for repayment, will not be compelled by bill in Chancery to 
make repayment, but if paid pending ſuch bill, whereby to let in 
his teſtimony w!thout ary decree, he is no ſufhcient witneſs ; but 
the payment being before, the Court would not admit any excep- 
tion, fo much as to her credit, et juratur. Keb. 651. pl. 26. 
Hill. 15 & 16 Car. 2. B. R. Payton v. Humphryes. | 

9. Legatee or deviſee of an annuity may be a witneſs to prove 
the will, if he hath given an acqruzziance of the legacy, or releaſed 
the ſaid annuity, notwithſtanding that this be done pending the 
action; and though ſealed in Court when that cauſe is trying, 
yet the party ſo relcaſing is a good witneſs ; per Curiam. 
Sid. 315. pl. 33. Mich. 18 Car. 2. B. R. Stephens v. Gerrard. 

10. In trover by aſſignees of commiſſioners of bankrupts, the de- 
fendant excepted to a wwitne/s, becaule he was a creditor, and may 
come in before a diviſion made; but after 4 months after any di- 
vidend, he is a good witneſs; for no other dividend ſhall be in- 
tended, but here as no diviſion being made, he was ſet aſide. 


2 Keb. 348. pl. 31. Paſch. 20 Car. 2. B. R. Bents v. Mico. 


11. In a trial at bar to avoid a patent, a deputy to the party that 
would avoid the patent was allowed by 3 juſtices againſt 1 to be 
a witneſs, becauſe the ſuit was between the King and the pa- 
tentee. Mod, 21. pl. 56, Mich. 21 Car. 2, B. R. Owen Han- 
ning's Caſe, | | > 

12. In an action of deceit for forging a vill, a legatee was al- 
lowed and fworn as a witneſs in the trial for the forgery; for this 
makes nothing to the probate of the will or recovery of the le- 
gacy in the Hpiritual Court, nor do they take notice of it, 


Try. per Pais, 240, 


13. A ſpecial i ue was directed 9% try the cuſtom of a manor, 
Tohether a fine on the lord's death be due to the heir of the lord during 
his minority; exception was taken to the fexward's being admit- 
ted a witneſs, becauſe he had a fee cn admiſſion ; ſed non allocatur, 
and he was ſworn. 3 Keb. go, pl. 31. Mich. 24 Car. 2. B. R. 
Champian v. Atkinſon. _ 

14. A ſmall legatee has been ſworn to prove a will. Arg. Vent. 
351. Mich. 32 Car. 2. | 

15. In ejectment upon a trial at bar, the title of the leſſor of 

the plaintiff was upon the grant of a rent, with a clauſe of re-entry 
fer non-payment. The defendant produced the executor of the grantor 
as a witneſs ; it was objected, that he ought not to be admitted, 
becauſe the grantor had covenanted for himſelf and his heirs to pay 
zt ; and that the executor being bound to pay it was no compe- 
tent witneſs ; but it was inſiſted on the other fide, that this co- 
venant annexed to a real eſtate, would bind the heir only, and not 
the executor. But the whole Court were againſt it; but then it 
Was proved, that he had fully adminiſtered the inventory but the 
Plaintiff giving a farther charge to maintain his title, that witneſs 

Y . Way 
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was ſet aſide. Vent. 347. Hill. 31 & 32 Car. 2. B. R. Cook v. 
Fountaine. 


16. In an information for forgery, and for publiſhing a forged 


deed, bnowing it to be forged, it was adjudged upon a conference 
# 10 ] with the Judges of B. R. by a Baron of the Exchequer, that 9 


perſon who if or may be a ljer by the deed, or may reccive any be- 


nefit or advantage by the verdict being found againſt the defendant 


Bail be a witneſs. 3 Salk. 172. pl. 4. Watts's Caſe. 
An executor 17. An executor was admitted to prove the revocation of a legacy, 
een 2 though he had proved the will, for at the time of proving the will, 
dane con- be only ſwears he believes it to be the laſt will; and at that time 
ceraing the he might not know of the revocation, Vern. 20. pl. 12. Mich. 


eſtate, fe 1681. Jervois v. Duke. 


be not re ſi- 


duary legatee. er Hale at a trial at bar. 1 Mod. 107. Fountain v. Cook. 


18. If a man promiſe another that if he recover the land, the 
other all have a leaſe of it, he is no good witneſs, Per Twiſden 
JI Mod. 21. pl. 12. Mich. 1681. Owen Hanning's Caſe. Or 
a ſum of money. 3 Mod. 85. Mich. 1 Jac, 2. B. R. Hicks v. 
Gore. 
S. P. cites 19. Bailiffs that ſerved an execution in breach of an infunction, 
by Lord find money hid in the houſe and carry it away; ordered, that 
ae 50 the party at whoſe ſuit the execution was taken out, ſhould wake 
fetisfafimn for all damages which the plaintiff ſhould ſwear he 


cordinzlv. 


Vern. 3 8. had ſuſtained. Per Finch C. and North K. confirmed the order, 


_ d and in dium ſpoliatoris, allowed the oath of the injured party as 
. 165. 
ſufficient to charge the wrong doer. Vern. 207. pl. 3: Mich. 
1683. Childerns v. Saxby. 

20. It is the conſtant practice not to permit one that has 
laid a wager as to a matter in diſpute to be a witneſs; but if 
he has confe F. the ⁊uager lojt, and has paid it, it ſhall be 
intended to be duly paid, and therefore ought to be admitted 
a witneſs. 3 Lev. 152. Mich. 35 Car. 2. C. B. Reſcous v. 
be, N 

Vent. 2517. It is uſual where a man is a /egazer, if it was an inconſi- 
9 able legacy, as 58. (or 51. to a man of quality) that he ſhould 
"Ars. nevertheleſs be a "witneſs to prove ch will, per Ld. K. North. 
S, P. Vern. 254. pl. 246. Mich. 1684. in Caſe of Corporation of Sut- 

ton Coldfield v. Wilſon. 

22. Tenant that has nothing but a Liddel (i. e.) a wear in the 
fea, between high and low water mark, may be a witneſs to 
prove if there be a cw flom to cut trees within licence or not. 2 Sid. 
9. A 1657. in Caſe of Chamberlain v. Drake. 

A patron cannot be a witneſs to maintain the title of his 
hs in ejectinent. 4 Mod. Arg. 17. Paſch. 3 W. & M. in 
B. R. in Cafe of Jones v. Beau. 

24. In an ejectment, a patrm is never permitted to be a witneſs 

to maintain the title of his clerk. 4 Mod. 17. Paſch. 3 W. & NM. 


in P. R. in Caſe of Jones v. Beau. 


25. Upon capture of a prize, one part was agreed to belong to 
| "the 
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Evivence. 


the maſter, and the other two parts to the owners; the maſter 
diſpoſed of one hundred cheſts of lemons to A. B. they bring 
account againſt A. B. and upon evidence at Guildhall a mariner 
*vas allowed to be ſaborn, though it appeared that he was to have a 
third part of the maſter ; for per Holt Ch. J. the maſter is ac- 


countable to the mariners ſor their ſhare, which they ſhall re- 


cover of the maſter, whether he recovers in this action or not. 


Skin. 403. Mich. 5 W. & NM. in B. R. pl. 38. Anon. 

26. Where a man makes himſelf a party in intereſt after a de- 
fendant has intereſt in his teſtimony, he may not by this deprive 
the plaintiff or defendant of the benefit of his teſtimony. As if 
a man be a witneſs of a wager, Fc. and after bets, this ſhall not 
be a reaſon to except againſt his being ſworn to prove the wager. 
Skin. 586. pl. 5. Prin. 7 W. 3. ruled by Holt Ch. J. at niſi prius 
in Middleſex. Barlow v. Vowell. 

28. Bantrupt ſhall not be a witneſs to prove an act of bank- 
ruptey, and faid to be retuſed ; per Raymond Ch. J. But he ad- 


mitted a bankrupt 20 give evidence as to the time of the act of baitk- 


ruptcy;, his wife ſhall neither be a witneſs for or againſt him to 
prove act of bankruptcy. And 27 Jan. in Canc. per Ld. Ch. 
i.zlefham v. Haines. iſt. "That the creditor of a bankrupt was not 
a witneſs, becauſe he ſwears to increaſe his own dividend, he- 
ther more or leis. 2dly. So it is in caſes of commons and 
boundaries (that is) to enlarge either. 3dly, That an ue in taii 
in life of his father may be a witneſs, becauſe he has but a 


Poſſibility; but a remarnder-man after eſtate tail is no witneſs. 


gainſt a man who was à 


athly, In this cafe, the objection was ag 


purchaſor, i. e. the /c;r of the banitrupt, who claimed under /-{!lrment 


which was in diſpute, (ut dicitur) ſed ſub judice, and not deter- 


mined whether good or bad; but his depoſition was read, be- 


cauſe it is but a poſſibility of an intereſt which may affect him, if 
effects ſufficient, the ſettlement is good between him and the 
bankrupt; and this is uncertain how the effects may hold out, 
and whether good againſt the creditors not determined. Upon 
examination, upon a voir dire, if the party believes or admits he 
is intereſted, or if he denies it, and it is proved upon him, he is 
no witneſs, but in the preſent caſe the objection only goes to his 
credit. Ex relatione magiſtri Cruwys. 

29. An Heir at law may be a witneſs concerning the title of 
the land, but the remainder-man cannot, for he hath a preſent 


intereſt, but the heirſhip is a mere contingency. Coram Treby 


J. 1 Salk. 283. pl. 13. Mich. 10 W. 3. Smith v. Black- 
am. | | 
30. Upon trial of an information for a cheat; the fact was, 
that the defendant had a promiſe of a note for 51. from his mother 
in law, and by ſome flight he got her hand to a note of 160l. Ft per 
Holt Ch. J. the mother cannot be a witneſs, being concerned in 
the conſequence of this ſuit, which is a means to diſcharge her 
of the 1oo/. for though the verdict upon this information cannot 
be given in evidence in an action upon the note, yet we are ſure 

| "7 to 


10 


1 


Id. Raym, 
Rep. 396. 
S. C. ruled 
by Holt 

Ch. J. ac- 
cordingly. 

And Holt 
Ch. ]. faid, 
that he could 
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nv to hear of it to influence the jury. 1 Salk. 283. pl. 12. Mich. 
24 _— 10 W. 3. at Guildhall. The King v. Whiting. 
the Cate of 


perjury or forgery, where the party whoſe intereſt is defeated or prejudiced by the deed &c. is no 


evidence to prove the perjury or forgery. 1 Salk. 28 3. and Ld. Raym. Rep. 396. ut ſupra. 


31. Tenant in tail, remainder in tail, he in remainder cannot 


be a witneſs concerning the title of theſe lands ; for he has an in- 
tereſt, ſuch as it is. 1 Salk. 283. pl. 13. Mich. 10 W. 3. coram 
Treby Ch. J. in Caſe of Smith v. Blackham. _ | 
32. A will of lands was atteſted by three witnefſes, whereof the 
deviſee was ont; adjudged that he is no good witneſs with reſpect 
to this deviſe. Carth. 514. Hill. 11 W. 3. B. R. Hilliard v. Jen- 
nings. | | 
33. A legatee may be a witne/5 againſt a will, becauſe he ſwears 
againſt his intereſt ; but not a witnets for the will, becauſe he 1s 
preſumed to be partial in ſwearing for his own intereſt. 2 Salk. 
691. pl. 5. in Canc. Oxenden v. Penrice. | 
34. In order to a new trial, an affidavit was read, that ne 4 
the witneſſes had declared that he had got a guinea to ſtiſle the truth, 
Gould J. ſaid, that an athdavit of him who had the guinea were 
* ſomething, but his ſaying is nothing. A witneſ7's laying a wager 
in the cauſe is no hindrance to his being a witneſs; for the other has 
an intereſt in his evidence, which he cannot deprive him of. 
7 Mod. 31. Trin. 1 Ann. B. R. George v. Pierce. | 
35. A blank indorſee of a bill of exchange is a good witneſs in tro- 
ver for the ſaid bill of its delivery by him to the drawee's brother, 
&c. 1 Salk. 130. pl. 15. Paſch. 2 Ann. B. R. Lucas v. Haynes. 
36. In action for running over the plaintiff's barge with his. 
{hip, Holt Ch. J. would not ſuffer the pilat to be a witneſs, be- 


cauſe he was anſwerable, if faulty in ſteering, to the maſter. 


1 Salk. 287. pl. 22. Hill. 2 Ann. Martin v. Hendrickſon. 

37. Where a witneſs confeſſeth himſelf intereſted, the party 
ſhall never be let in to ſupport his teſtimony; and this, howſo- 
ever it appears, a decree was made in Canc. n the teſtimony of a 
wit neſe, but while a petition was depending for a rehearing, a 61// 
was preferred againſt him, and his anſtuer confeſſeth himſelf to be in- 
teręſted, and now his anſwer was read againſt him. Objected, 
that the diſcovery was not by proper means, but the witneſs 
ought to have been examined to theſe points, upon interroga- 
tories at the communication, or otherwiſe articles ought to be 


exhibited againſt him upon facts which ought to be proved 


againſt him; ſed non allocatur, for this could not be diſcovered 
otherwiſe. Articles may be granted to examine the competency 
of a witneſs as well as to his credit; perhaps the party might 
have demurred to this bill, it being to make himſelf a criminal; 
but if a man will anſwer ſuch things as he need not, it is reaſon- 
able the other party ſhould take advantage of it. Canc. Mich. 

Ann. coram Ld. Keeper Maſter of the Rolls, Holt Ch. J. and 


owel J. The fact here confeſſed, was, that he had given _— 
| | or 
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for half of the land to one of the parties in caſe that party re- 
covered, which he accordingly did do at the Rolls on the teſtimony 
of that one witneſs. 

38. Though a witneſs is examined an hour together at law, if 
in any part of his evidence it appears that he was a party intergſi- 


ed, the Court will direct the jury that he is no witneſs, nor any 


regard to be had to his evidence; per Wright K. 2 Vern. 464. 
pl. 424. Mich. 1704. Needham v. Smith. 

39. A witneſs was examined before the hearing whilſt ſhe was in- 
tere/ted, but after the hearing ſhe releaſed her intereſt, and was ex- 
amined again before the Maſter. Lord Keeper allowed the de- 
poſitions before the Maiter to be read. 
Mich. 1704. Callow v. Mime. 

40. Upon appeal from the Rolls, it was objected to the evi- 
dence of a witneſs examined in the cauſe, and read at the hear- 


ing at the Rolls, that ſince the hearing in anſwer to a bill ex- 


hibited againſt him, he had confeſſed, that cn the day on which he was 
to be examined as a witneſs, the plaintiff gave him a bond, that if the 
plaintiff recovered the land in queſtion, he would convey part of it 
to the ſaid witneſs. The Lord Keeper, aſſiſted by Holt C. J. and 
Powell J. were of opiNgn, that the anſwer ought to be read, 
to take off his evidence. 2 Vern. 463. pl. 424. Mich. 170g. 
Needham v. Smith. 

41. In debt upon a joint and ſeveral bend againſt ane of the ob- 
ligors, the other can be no witneſs, for theſe perſons are ſuppoſed 
to be intereſted, though they cannot have any benefit by any 
verdict given. | | | 

In caſe of burglary or robbery, where the proſecutor is intitled to 


401. by late acts, &c. he may be a witneſs ; for theſe acts do not 


alter the nature of the evidence before, and are advantages given 
to encourage perſons to proſecute ; and in robbery the examina- 
tion of the party robbed is evidence proper neceſſitatem rei, be— 
cauſe there can be no other perſon. Parker Ch. J. ſaid, that he 
would have allowed, if all the ſeamen had made an inſurance, 


the teſtimony of any of them; but there the objection was not 
againſt the maſter, as maſter, but as he had another intereſt. 


In cafe of the arrival of a ſhip, upon an a&fiom for ſeamer's 


wages, the ſeamen may be witneſſes one for another, or elſe wit- 


neſſes muſt very often be brought from beyond ſea. 

In the Cafe of Bath and Montague, after the trial there were 
twore that Sir J. C. was at.. . . in 1701, and when one of theſe 
came to be tried, the athers that were indicted were admitted as auit- 
meſſes. EE | 
In an an far negligent keeping of fire, any who are ſufferers 
thereby ſhall not be witneſſes, though the verdict in one action 
could have no influence in another. | 

In an action againjt an innholder for goods ſtolen, the party Him- 


feveral indiftments of perjury preferred, for that the witneſſes 


elf cannot be a witneſs, though it may be he had no ſervant with 


him; per Eyre J. 
| 6 
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2 Vern: 472. pl. 430. 
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In caſe for policy of inſurance, the plaintiff at the trial produced 


the maſter to prove that the ſhip was taken by the French ; obj. And 


the maſter being aſked, ſaid that he had ancther policy with anther 
Lagen on the ſame ſhip, and therefore it was inſiſted that he could 

e no witneſs, becauſe a party intereſted, and fo not competent 
to prove that the ſhip was taken; and on a Caſe made, it was re- 
ſolved in B. R. that he was no witneſs ; Parker Ch. J, ſaid that 
he had put the Caſe to all the Judges, and they were of the fame 
opinion. Paſch. 11 Ann. B. R. Johnſon v. Haydon. 

42. The matter in fe 2vas, which was the charter by zich 
the corporation of the town of Dewdly was #9 af z whether by the 
ancient one, or one of a later date? Evidence brought to eſtablith 
the ancient charter was excepted againſt, as being a mortgagee 
under the old corporation, which they proved by an anſwer of his 
to a bill in Chancery. But this anſwer being ſo uncertainly 
penned, as that it might be true, and yet his mortgage of fuch 
a nature, as not to prevent his evidence, it was inſiſted that he 
might be called to explain the ambiguity of his anſwer; and the 
Court was of opinion he might, ſince his anſwer depended upon 
his veracity, as much as the evidence he could then give; and 
if the one be to be credited, why not the other? But afterwards 
his evidence was rejected upon another conſideration, viz. That, 
in his anſwer, he lays the whole ſtreſs of his defence upon the 
matter then in 1ſJue, viz. the ſubſiſting of the preſent corporation. 
ro Mod. 151, 152. 12 Ann. B. R. Corporation of the Town of 
Bewdley. | 

43. On conviding a perſon unqualified for keeping a grey- 
hcund before juſtices of peace, the informer cannot be a wit- 
neis to prove the fact. Paſch. 12 Ann. B. R. the Queen v. 
Cooper. 


44. Suppoſe one gives or promiſes a witneſs moncy if the cauſe 


ge on that ſide, he cannot be admitted to give evidence; per Holt 
Ch. J. 11 Mod. 228. Young v. Slaughter. 

45. Plaintiff brought an action of tr-ver againſt defendant for 
lace, and produced one Flyer as a witneſs, upon which the defen- 
dant called one to prove that the plaintiff”s teatrix had declared 
that Flyer was her partner as a pawnbroker, but that it avas not 
known, becouſe foe made uſe of him fometines as an evidence; upon 
which Flover was rejected, it being to enlarge the teſtatrix's 
eſtate. Vaughan, Executor of Hilton v. King, Ch. J. at Guild- 
hall. II III. 6 Geo. e 

46. One thet had inſured upon the forme ſhib, though nit to the 
fame place, hall not be admitted an evidence, che thip being Jott 
within the compats of that inſurance, coram King Ch. J. Hill. 
Vac. 6 Geo. apud Guildhall. | 

47- Adliou by drawee om bill of exchange again? the drawer for 
non-payment by the acceptor, defendant inſiſled that the acceptor vas 
broke, and the plaintiff did not give him ſufficient notice of it, by which 
he was damaged, which ought to be abated him in damages, and 


would have called the acceptor to prove this ; but Prat Ch. J. would 
| 5 not 


be 
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not allow him to be a witneſs, becauſe, if the plaintiff recovered 
ſmall damages againſt the defendant, the acceptor would have 


the benefit of it. Paſch. 8 Geo. Mitchel v. Conaway. | 


48. In action for fees a perſon was called who had a like demand 
upon defendant with plaintiff, but it being only to prove Earl Mar- 
ſhal's hand, and not to the merits of the demand, he was allowed 


for that, purpoſe. At niſi prius coram Pratt Ch. J. Mich. 8 Geo. 

49. A grantee, where he appears to be a bare truſtee, is a good 
witneſs to prove the execution of a deed to himſelf. Wms's. Rep. 
290. Mich. 1715. in Caſe of Goſs v. Tracey. 

59. In caſe of a preſcription for a away through a gate to an acre 
of land in a common field, over defendant's part thereof near the gate. 
A perſon who had an intereſt in the field, and claimed a way through 
this gate into the common held 20 his part thereof, though as ſoon 
as the parties came within the gate ſome went one way ſome 
another, yet in regard this was a common intereſt to all the 
proprietors, as in cafe of a commoner, and the witneſs ſaid, if 
this was ſtopt up at the gate it would be great inconvenience, he war 


O 


ſet aſide ; per Pratt Ch. J. at Weſtminſter Sittings, Paſch. 
Vac. 1721. 8 f 

5 t. A bare truſtee is a good witneſs for his ceſtui que truſt, 
but not an executor in truſt, as he is liable to be ſued by creditors, and 


to anſwer coſts. 3 Wms's. Rep. 181: Paſch. 1733. Croft v. Pyke. 


52. A. and B. were jointly committed in execution at the ſuit of 


the crown. In an action brought againſt the warden for ſuffering 
A. to eſcape, B. was produced as a witneſs to prove the voluntary 
eſcape, It was objected, that this tended to diſcharge B. as 
againſt the warden, who could not detain him, having ſuffered 
A. who was jointly in execution with him to eſcape, and that 
therefore he was intereſted in the event of this ſuit ; but it was 
anſwered, that a verdict in this cauſe could be no evidence in art 
action of falſe impriſonment, &c. to be brought againſt the war- 
den, and the teſtimony of B. was received. Gibb. 80, 81. 
Trin. 2 & 3 Geo. 2. at the Sittings in the Exchequer, coram Pen- 
gelly Ch. B. The King v. Huggins. | 

353. Juſtice Powys declared, that it had been ſolemnly agreed 
by the judges, that where a perfor had a legacy given, and did re- 
deaſe it, he was a good witneſs to prove the will, ſo if it was paid him 
in caſe of a pecumary legacy but if it was a ſpecific legacy, though it 
was delivered to him, yet will not ſuch be a witneſs, becauſe if 
the will be ſet aſide, an action of trover would lie againſt ſuch by 
the adminiſtrator. Autumn Aſſ. at Brentwood 1720. 


(G) Witneſſes. Who may be. Intereſted Perſons, C 15 ] 


as Members of a Corporation Community, &c. 


15 I“ one or 2 particular inhabitants of a town where all claim com- One com- 
mon be ance concerning their common, tho/e not ſued es 
be witneſſes for thoſe ſued, becauſe it is in defence of their own 


right 


Vo. XII. C 


not be evi- 
dence to the 


15 | Evidence, 


right of right and title which is one way or other decided by the event of 
>. this wal. So it is i caſe of a modus dlecimandi and the like 


an act: on 


brought by wherein it is ordered many times per Cur. for avoiding unne- 


Pay tak. tor ceſſary multiplicity of ſuits, that in one man's caſe a trial may be 
is 118%" had for all. Hob. gi, 92. Paſch. 14 Jac. in the Star Chamber, 


intire and 
he twerrs a Id. Howard v. Bell, where the tenants of a manor joined to de- 


tide whim- fend a cauſe againſt their lord who ſuppoſed all their eſtates to 


ſelf. Skin. : 
174. pl. + be void 1 in law. 
Paſch. 3 
Car. 3 R. in Cafe of Sandys v. the Cuſtom Houſe Office 


2. An action was brought by the corporation of the weavers 


of Norwich for a penalty againſt a weaver for working at his 
trade in harveſt time. And Atkins ]. allowed one of the corpo- 
ration to be a witneſs though one moiety of the penalty. was due 
to the corporation. Try. per Pais, 162 . Lent Aſſizes 1657. 
oy ow: 3. Upon ev idencct to a jury at a trial at bar, it was agreed that 
2 1 where the 7c/tator deviſed lands to M. R. for life, remainder to the 
wich S. P. min er and church-c: 'r dens x a pa iſh for the maintenance of the 
poor for ever, any of the par 9, of the ſame parith may be a 
5 itneſs to prove this deviſe; 2 Sid. 109. Mich. 1658. B. R. 
Townſend v. Row. 
4. „Upon a trial at bar upon an iſſue directed out of 9 
zwhether all the mancr of S. H. is within the county of Stafford e 
ception was taken to ſome witneſſes who were produced to Pon 
the manor houſe of S. H. to be in the county of Salop, becauſe 


they were of that county themſelves ; but it was ruled, that any 


perjon of the county, if he is net within the hundred where this manor 
17, might be a W neſs ; for as the county taxes, every hundred 
pays its proportion but as to the hundreds there are particular 
charges. But it being g proved afterwards that there was a general 
tax in each county for maintenance of the ſuit, and therefore no one 
20 was charged th. kay may be a av ping Sid. 192. pl. 21. Paſch. 
16 Car. 2. B. R. Ihe County of Salop v. the County of Stafford. 


— Cu. . 5. On an „Erman for ria and miſdemeanor in chuſing a 
KR it 2 1 I 

at Bolymn wy rs the cauſe was tried at bar, and e evidence was given again 
Allis, 299% the deſendunts; aud thereu; pon they were all;aved to be ſworn as 


arty: If auoitnefſcs for tht of Im defendar: 755 though it was objected that they 
cveral arc 

ge , were of the fame corporation; and that they defended the ſuit 
a treſpzs, at their own charge, but this was not well proved. Sid. 237. 


e en anS Hill. 16 & 17 Car. B. R. The King v. Beder. 


Ev! 1 ce 
azaintt one of them he ſhall be admitted as an evidence ſor the reſt. And in ſuch Caſe Holt Ch. J. 


orlered a icon at the Old Baily to be brought from the bar, and to be evidence againſt perſons in- 


dicted with B . 


6. On evidence to a jury at bar in gement, the defendant 

challenged a witneſs produced by the plaintiil 7s prove a leaſe made 

16 J by the dean and fix reſidentiaries of Herfard, under whom he 
claimed, becauſe though the witneſs was a prebendary at large and 


a din body, yet as one of the general as he had power to aſſent, 
which 


Evidence. 


which the Court held to be ſufficient to ſet him aſide though he 
has no intereſt. 2 Keb. 126. pl. 79. Mich. 18 Car. 2. B. R. 
Smith v. Rawlins. | | 

7. The defendants were ſeverally convicted of deer flealing upon 
the 3 and 4 W. 3. c. 19. Exception was taken to both the con- 
victions becauſe the perſons upon whoſe teſtimonies the defendants 
were convicted appeared to be of the ſame pariſh where the facts were 
committed ard /o might be entitled 19 part of the penalty, and conſe- 
quently not indifferent and credible witneſſes; but over-ruled 
per tot. Cur. becauſe the juſtice of peace has averred them to be 
credible witneſſes, and it does not appear that they were of the 
poor of the pariſh. Mich. 5 Geo. B. R. The King v. Wiford 
and Savage. | | 

8. In cafe on afſumpfit and indebitatus to pay 7:1 of one half- 
penny for every frail of raiſins, and fourpence for every tun of 
oil &c. for which the city preſcribed by the name of water 
bailage to be taken of all not freemen, that bring ſuch wares by 


water to be ſold to the city; on not guilty pleaded and trial at 


bar, Maynard excepted to a witneſs for the city, becauſe a free- 
man; ſed non allocatur ; albeit he were diſallowed for this cauſe 
in the Exchequer, becauſe albeit the action be brought by the 
mayor and commonalty, the benefit being only le the jheriffe, the 
immunity of citizens is not in queſtion. 2 Keb. 295. pl. 84. hich. 
19 Car. 2. B. R. Mayor and Commonalty of London v. Gold. 
9. In an ation againſt a hundred upon the /fatute of hue and 
cry fome houſe-keepers appeared as witneſſes who ſaid they were poor 
and paid no taxes nor pariſh duties; but the Court taking the 
opinion of C. B. held that they were not good witneſſes becauſe 
when the money recovered againſt the hundred ſhould come to 
be levied they might be worth ſomething. Mod. 73. pl. 3o. 
Mich. 22 Car. 2. B. R. Anon. | 
10. In a diſpute about the roll of a market, tlie town pretending 
to be incorporated and to have a right to the toll, it was re- 
ſolved - that no burg/h-halder can be a witneſs for the town; 
Vent. 212. Paſch. 24 Car. 2. Anon. | 
11. In an action on the cafe againſt the town of Uxbridge for 
taking toll on Thurſday market, it was faid no Uxbridge man of 
the pretended corporation can be a witneſs,“ and ſo by Hale 
Ch. J. it was ruled in Caſe of the London Hawkers ; and in 
Smith and Hancock's Cafe that no freeman could be allowed to 
prove the cuſtom of this city that was of the corporation, 3 Keb. 
12. pl. 16. Paſch. 24 Car. 2. Cook v. Baker. 

2. In treſpaſs the defendant ju/lifies as ſervant to the mayor al- 
dermen and coramonalty of the city of Lenden, governors of the 
hoſpital of Bridewell by patent 7 Ed. 6. The witneſſes being 
moſt Heinen of the city, Maynard the King's ſerjeant would not 
conſent they ſhould be ſworn; and per Cur. in a quo warranto 
they could not be ſworn, becauſe each member is liable to the fine; 
but this being againit Carter, and ſo a ſuit againſt them as another 
corporation, viz. governors of the hoſpital, thts being ih another 

C 2 capacity 


2 Keb. 712, 
pl. 92. Bar- 
ret v. the 
Hundred of 
Stoke S. C. 
ruled ac- 
cordingly. 


See tit. 
Trial (H.) 
pl. 2. and 
the notes 
there. 
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enpacity and the action not in the right, the paſſeſſion can be recovered 
againſt none but the defendant Carter, or ſuch as are of the inhabi- 
tants of Bridewell, not againſt any freeman or citizen, as ſuch, 
by Hale Ch. J. and Wylde; contra by Twiſden and Rainsford ; 
but to avoid this queſtion, Jefferies * the city prayed time till 
next term, tliat in the mean time they might before the mayor of 
London in his Court at a common hall, as moſt uſually, procure 
DL 17 J a temporary disfranchiſement of thoſe witneſſes that were freemen 
to enable them to be witneſſes, which the Court granted. 3 Keb. 
300. pl. 35. Paſch. 26 Car. 2. B. R. Lord Dorſet v. Carter. 
e 9 13. Hale Ch. J. in “ Hancock's Caſe in the Exchequer, in 
r a guo warrants againſt the city of London, is was agreed that 
the notes none could be witnefles for the city of Londonagarnft the Hawkers, 
were, until they were disfranchiſed ; tor the evidence cannet ſurrender his 
franchiſe by conſent, becauſe the right was concerned, and every 
articular member liable to the fine, he cautioned them ſo to do 
in this caſe of package, and ſo it was here in the cate of water 
bailage. 3 Keb. 295. pl. 26. Paſch. 26 Car. 2. B. R. Corpora- 
tion of London v. 35 
Information 14. In caſe of water bailies claiming 2d. per chaldrau for coals 
Fete * imported; all the judges (except Jones J.) held that freemen 
que War- . ' 
tanto for might be witneſſes. 2 Show. 47. pl. 33. Paſch. 31 Car. 2. B. R. 
king 2d. King v. Carpenter. 
per cha dron 


tor all ſea coal imported at London. The defendants preſcribed for the duty, and iſſue being taken 
upon the preſcription, it was tried at bar, The defendants produced feveral citizens treemen of 


London. to prove the preſeription; to whom it was objected, that they ought not to be witneſſes, 


Quia in propria cauſa.— But per Cur. it appears, that the mayor and ſheriffs have all the profit of 


the toll; fo that though the benefit of the whole corporation touches all the citizens, and all freemen 


are members, yet they having no particular profit to themſelves, they are lawtu} witnetfes, for it 


Mall not be intended that they would be partial and perjure themſelves for ſo tmall and remote ad- 


vantage. And the jury gave verdict for the defendants, Mic. 30 Car. 2. C. B. and per Scroggs 
Ch. J. it cannot be a genera! rule that members of corporations ſhall be admitted or retuſed to be 


witneſſes in actions for or again the corporations. But _— caſe ſhall ſtand upon its own circum- 


ances, to wit, if their intereſt be ſo valuable, as it can be preſumed it may occation partiality in them 


or not. 2 Lev. 221, Vent. 351. King v. City of London. 
The Ld. K. North ſaid, that a corporation ought to have a town clerk, and under-clerks that 


are not free men. that they may be competent witneſſes, upon occaſion. And he ſaid, he thought it. 


very hard in the Caſe of Water Bailage of London, that no ode treeman of the city, though :t was nut 
dd. concern to him, could de admitted as a witneſs, But there indeed the fac was in queſtion. 
Vern. 254. pl. 240. Mich. 1634. Corporation of Sutton Coldtield v. Wilſon, 


15. In caſe of a 10 for a ferry, watermen have been allowed 
to be witneſſes. Arg. 2 Show. 47. p. 33- Paſch. 31 Car. 2. B. R. 

King v Carpenter. | 5 
2 Jo. 116. 16. In caſe fer procuring a falſe return to a mandamnH:, the de- 
«Ag * fendant produced ſcveral freemen of Canterbury ts prove the return 
„ce of the frue; to which it was objected, they ought not to be admitted, 
- Court to being freemen of Canterbury, and a by-law was produced, by 
EE Sr which it was ordered, that the whole corporation ſhould be at the 
Wen- Charges of the return. The defendant, to qualify theſe witneſſes, 
hon-d in produced a releaſe he had given to the corporation F all con- 
eee tributions they were liable to on this account; and on much de- 


Partics A- . , 1 = 2 ; 
DE oh bate on a bill of exceptions all the Court held, that the witnefles 


8 ** the 


matter (45 gught to have been received, It was agreed, they were good 


Wit- 
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witneſſes. 2 Lev. 236. Hill. 30 & 31 Car. 2. B. R. Enſield v. 
Hill. 


7 


he thinks) 
for that ne 


judement 
We 3 gen e 


3 Keb. $59. pl. 26. S. C. but S. P. does wot appear. 


17. In an indictment for not repairing Peterborough bridge ; one 


of the county was admitted to be a witneſs. Cited per Dolben ]. 
Vent. 351. Mich. 32 Car. 2. B. R. 

18. In caſe of duty or cu/lom for goods imported, it was held, 
that freemen citizens might be witnefles for the defendants; for 
that is againſt themſelves; and unfreemen likewiſe, that were 
not traders, were allowed likewiſe for the defendant. 2 Show. 
146. pl. 127. Mich. 32 Car. 2. B. R. City of London v. unfree 
Merchants. | 


held accordingly, and ſeem 


19. In 1mfrmation by attorney general at the relation &c. on 
behalf of themſelves and all inhabitants of the town of Warwicke 
&C. relating ts charities &Cc. a perſon an inhabitant receiving alms ts 
no abitur; for every inhabitant either pays or is under a poſſi- 
bility of paying to church, poor, &c. though he pays nothing at 
preſent. 13 May, 1737. per Ld. Chancellor at Weſtminſter. 


20. If A. B. C. D. and E. claim common in a place called Dale, 


excluhyely of all other perſons, and the common of A. comes in diſ- 
pute, B. may be a witneſs to prove that A. has right of common 
there; becauſe in eflect it charges himſelf, viz. He admits ano- 
ther to have common with himſelf ; but if the preſcription be, 
that all the inhabitants of Blackacre ought ts have common there, one 
ef the inhabitants cannot be a witneſs to prove that another of the 
ſaid inhabitants ought to have common there; becauſe in effect 
he would ſwear to give himſelf right of common there. Ruled 
by Holt Ch. J. at Lent Aſhzes at Wincheſter, 1697-8. Ld. 
Raym. Rep. 731. Hockley v. Lamb. 
21. A ſuit was for money given to the pariſhioners ; none cf 
the inhabitants ought to be witnefles; for in caſes where the 
party was concerned in intereſt, though never fo ſmall, have always 
prevailed ; and it was ſo reſolved in great debate in the Caſe of 
the City of London concerning the Water 2 ; per Ld. So- 
mers. 2 Vern. 318. pl. 305. Paſch. 1694. Dodſwell v. Nott. 
22. In all actions ts be brought in the Courts at Weſtminſter or at 


the afſizes, for recovery of any ſums of money miſpent or taken by 


Vent. 351. 
The Cate of 
the City of 
London, 
TS 
concerning 
the duty of 
Water Baile 
age, S. p. 


s do be S. C. 


church=wardens cr orte of the poor ; the evidence of the pariſh- 


eners other than ſuch as receive alms ſhall be admitted. 
23-3 Anne cap. 10. nada that in informations and indifdments 


in any Court of Record at Weſtminſter or at the afſiſes or quarter f. 
frons, for not repairing their highways or bridges, the evidence of the 
inhabitants of the town or county, in which ſuch decayed bridges or 
highways lie, ſhall be admitted. | 
24. In all informations on inditments, for not repairing decayed 


C1 bridges, 


J 
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The like 
was done in 
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gatir the 
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3 Keb. 298. 


and in Cate 
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bridges, and the highways adjoining in the Courts of We/lminſter, or 
at the aſſiſes or quarter Nous of the peace ; the evidence of the inha- 


bitants 4 the totun, corporation, county, riding or diviſion, where ſuch 
decayed bridges or hig hways lie, ſhall be admitted, 

25. One of the county is a good witneſs on a trial of an in- 
formetien againſt the inhabitants of a county, for not repairing a pub- 
lic Sridge, though he cannot be a good juror. 6 Mod. 307. 
Mich. 3 Ann. B. R. The Queen v. the Inhabitants of the County 
of Wilts. | 

26. The combany of ſadlers brought debt upon the ſtatute of 
I Jac. 1. c. 22. f. 44. agamit the defendant; for that being a 
ſadler he did make five hundred /addles unſuficiently, and unſub- 
ſtantially, contra formam ſtatuti, and ſo became indebted to them 
in the forfeiture z this action being now brought for the penalty, 
three of the company were disfranch;fed ts be legal evidence, they de- 
claring upon a voire dire, that they had no aſſurance of being re- 
ceived again. 6 Mod. 165. Paſch. 3 Ann. B. R. The Warden 
and Company of Sadlers of London v. Jones. 

27. Upon iſſue joined upon a preſcription for a 7%; the de- 
fendant produced a witnefs ; the plaintiff objected that he was 
a freeman, and fo intereited ; upon which the defendants pro- 
duced a judgment in the Mayor's Court, whereupon a ſcire 
facias awarded, and two nihils returned, they had given juds- 
ment of his disfranchiſement, but upon inquiry, the man ſaid he 
never eas ſummoned, and knew nothing of his disfranchiſement 
therefore the proceeding being irregular, Holt would not admit 
the man to be an evidence, becauſe the judgment in the Mayor's 
Court may be avoided. 11 Mod. 225. pl. 20. Paſch. 8 Ann. 
B. R. Brown v. the Corporation of London. 

28. And in this caſe it was likewiſe ſaid, per Holt Ch. J. 
That a man who uſes a way, may be an evidence, whether a tui has - 
beer: paid ; and ſo in caſe of a nuſance ; but if he contributes any 
thing fozvardt the carrying on the ſuit, he cannot be an evidence. 

11 Mod. 225. 8 Ann. Brown v. the Corporation of London. 

29. In cafe of proving the bounds of a pariſh, if the pariſhioner is 
ſo poor that he receives amt he may be a witneſs; / if he did 
not receive alms; yet if he did not contribute to the pariſh charges 
he might alſo be a witneſs, but if he paid he could not; per Juſ- 
tice Powys at Brentwood, Summer Aſſiſe, 1720. Said to be 
agreed by all the judges. 

30. No one living in a hundred ſhall be allowed an evidence jr 
any matter in favour of the hundred, though ſo poor, as upon that 

account to be excuſed from the payment of the taxes; becauſe 
though he be poor at preſent, he may become rich. 10 Mod. 
150. Hil. 11 Ann. per Parker Ch. J. Queen v. Inhabitants of 
Horn ſey. 5 ; 

31. In an aim ggainſt the hundred of North-Taunton, Devon, 
Lent Aſſ. 171 5. Pratt J. faid, that it had been the opinion of all 
the judges upon a late conſultation, that ſuch poor inhabitants of 

| | the 


z 


Evidence. 


the hundred as did not contribute to the church, poor, &c. 
might be good Witne/7s. 

32. An —_ was brought 7 the Corpore tian of the weavers of 
Norwich, # a f penalty again JEAUVEr #: P working at his trad? in 
the harveſt My ne, contrary to an 1 nce by them made. And 
| Atkins J. allowed ge of the cor rl -ation 1% be a witne/-, though the 
moiety of the penalty was due to the corporation. Tr. per 
Pais, 7th edit. 329. ſect. 1. | 

33. A freeman of Lynn was not allowed per Hale Ch. J. at 
Norfolk ſummer afliſes 1668, to be a witneſs to prove He 2 
of foreign bought and foreign TIT in that town. Tr. per Pais, 163. 
Harwich v. 'I'wells. 

34. An action of debt was brought, ummer aſliſes Suffolk 
1669, by the town of Ipſwich, for 50%. a ine fet upon one chofen 


common councilman ( called their prime conſtable) for refufing 1 


renunce the covenant, &c. and the 15wn clerk (though a free Ke 
was allowed a witneſs to prove election, refuſal, &c. and the fine 
ſet which is for necellity, ſor that none other are, or ought to be 
preſent at thoſe acts. Per Rainsford }. L. E. 67. pl. 43. cites 
Tr. per Pais, 163. | 

35- In an action brought by a commoner for his right of com- 
mon, another pern that claims a 3 right of common tpþon the ſame 
title thall not be allowed to give evidence; and yet it is certain he 
can neither get nor loſe in that cauſe; fo the event of the cauſe 
will no-way determine his right; but though he is not intereſted 
in that cauſe, he is intereſted in the queſtion upon which the 
cauſe depends, and that will be a biaſs upon his mind. It is not 
his tw garing the thing to be true that yes him any advantage, 
but it is the thing's bei ing true; and the Fa 6 does judge that it 
15 not proper to admit a man to ſwear them t 2 true, which it 
is plainly his intereſt hou}! be true 19 Mod. 1 101. Hill. 1 Geo. 1. 
B. R. in Cafe of Reeves v. Symonds. | 

36. A charity was given, fer clocthing fix pear perſons of the pa- 

* of A _ C. Parker woul F not iuiter any of the inPabitants 

off A. to be witneſſes, becauſe t! hey were  interelted, : as being caſed 
of the nary rates; and held, that a witneſs pro oduced, being de- 
ſcribed to be of the pariſh of A. yeoman, mult. be intended a 
houte-xceper, and one liable to pay pariſh rates, ue the contrary 
be made appear. Wms's. Rep. 599, 609. Hul. 1719. Attorney- 
General v. Weybourgh. | 


37: If a corperation 7 e os: any of the r members as wit- N. E. The 
neiles they muf! disfran hife them (and {5 the courte 18) and then pr 1 

5 034 4908 hi- 

they make ute of tl ir tel [limony ; pep L. CE. Parker, W] . 

Rep. 595 Mich. 719. May OT. and 1 \ldermen of f Colcheſter. tor matio in 

nature Of a 

quo warranto azainſt the member, who conſelles the information, and thereupon the pl intit has 
Jun ment to distranchiſe him. Wras's, eh. 596. in 4 note added at the end ot the above Cale. 


38. On flue whether a cuſtom zi mortuary Or not, at Rumſey 
in Hampſtir e, the mbab:'aiuls who received alms were admitted as 
witrelics at Wincheſter affifes, ent 1719. coram King Ch. J. 
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20 Evidence. 


39. A burgeſs of Bridport no witneſs in a cauſe where the queſ- 
tion was concerning a duty for ſetting up tubs to ſell corn in, the 
defendant produced a leaſe from the corporation. In Treſpaſs 
at Dorcheiter aſſiſes 1719. coram King Ch. J. | 


(H) What Perſons may be Witneſſes. Judges, 
Jurymen, &c. 


-" x vid. 1. THE judge would not ſuffer a grand juryman to be pro- 
ns pong duced as a witneſs, to ſwear what was given in evidence ta 
guzre; for them, becauſe he is ſworn not to reveal the ſecrets of his compa- 


if the wit- nions. Clayt. 84. pl. 14. 16 Car. before Foſter J. Anon. 
neſs is queſ- | : 
tioned tor a falſe cath ta the grand jury, how ſhall it be proved if ſome of the jury be not ſworn in 


ſuch Caſe ? 


2. Secretary Morris and Mr. Anneſley, preſident of the coun- 
cil were both in eommſſron for the trial of the priſoners, and fat upon 


the bench; and there being occaſion to make uſe of their teſti. 


mony againſt Hacker one of the priſoners, they both came of 
from the bench and were ſworn and gave evidence, and did not 2 
to the bench again during that man's trial, and it was agreed by 
the Court that they were good witneſſes, though in commithon, 
and might be made uſe of. Kelynge 12. 

8. P. per 3. When a juryman was hearing evidence with his compa=- 


Cur. Sty. ; . a | | ; 
26. Mich. nions, was {worn to give evidence upon prayer of defendant's 


1935. B. KR. counſel, and he gave evidence publicly to his companions, and. 


= for . yet | wes o the Jury. Sid. 133. in a Nota at pl. 3. Paſch. 
4. The jury may go upon evidence of their own perſonal knows 


ledge, being returned de vicineto; per Vaughan Ch. J. Vaugh. 


147. in Buſhell's Caſe. | | 
5. Ona trial at bar in B. R. in ejectment, whether there was a 
por and good tenant to the præcipe to a common recovery ſuffered in 
ich. term; a bargain and fale was produced dated before that 
term but in fact executed afterwards; it was propoſed to prove 
| this by Mr. Knight an attorney, againſt whom it was objected for 
ſ 21 J that he was an attorney in the cauſe, and he ought not be examined 
| to diſcover the ſecrets of his clients; but it was ruled that it avas 
the privilege of the client and not the attorney, not to be examined, for 
where a counſel or attorney 1s intruſted by his client, and his 
ſecrets are diſcovered to him, he receives them under a truſt of 
ſecrecy which he is not to break, neither ought he to aſſiſt the 
other party; ſo that what the client tells him, he ſhall not go and 
difcover ; but the queſtion here is, when the deed was executed, 
and whether by the party or not, for he was concerned in paſſing 
this recovery, and he preſent at the execution of the deed ; it is 
an aft of his own knowledge, he is to teſtify and ſhew the truth 
only concerning this deed, and any one might know this as well 
5 = 


Evidence. 


2s an attorney. Knight being examined ſaid, the deed was exe- 
cuted about the latter end of February, or the beginning of 
March. 10 Mod. 40. Mich. 10 Ann. B. R. Ld. Say and Seals 


Caſe. 


(I) Witneſſes. Who. Parties. 


I, IN aſſiſe one of the witneſſes was challenged, becauſe he was 

* named difſzifir et non allocatur; for he is not {ſworn upon 
the ſeiſin and diſſeiſin, but upon the deed, and therefore was 
ſworn, and yet his ſaying to the deed may excuſe the tenant of the 
diſſeiſin; and it was ſaid, that all the witneſſes may be named in 
the writ. And per Cur. witneſſes ſhall not be challenged. 
Br. Teſtimoignes, pl. 8. cites 12 Aſſ. 12. 

2. In allize deed was denied, and ages were named, one 
of whom was ſworn, notwithſtanding that he was named in the 
brit as a diſſciſar, and notwithſtanding that he had purchaſed the 
demeſne pending the writ, Br. Teſtimoignes, pl. 9. cites 12 
Aſſ. 41. | 

3. If one has cauſe faction againſ? J. S. and brings action againſt 
F. and ſeveral others againſt whom he has no cauſe of action, and this 
is by cover, to take away their teſtimony, and it appears upon 
evidence to be ſo, it was held per Cur. that the juſtices may and 
ought to receive their teſtimony; and ſo it was done in this 
Court, in the Caſe of one Dymoze and others. Sav. 34. pl. 81. 

Mich. 24. and 25 Eliz. | = 

4. Nota; by Fleming Ch. J. and the whole Court, in à trial 
at the bar, where exception was taken againſt a witneſs, to prove 
the execution of a deed of feoffment by livery and ſeiſin, whereby 
the caſe was, A feoſtment in fee was made to the uſe of 
J. S. and two witneſſes were ſubſcribed to prove the livery of 
ſeiſin; and afterwards one of the witneſſes had an Hate at will 
made unto him F part of this land, and he being produced to 
witneſs the execution of the ſeoftment by livery and ſciſin, was 
excepted againſt, becauſe he was now a party intereſted in part 
of the landy and ſo his oath was to make his own eſtate good, but 
notwithſtanding the exception was difallowed by the whole 
Court; and it was reſolved, that he might well be ſworn as a 
lawful witneſs to prove the executing a feoſfment by livery and 


ſeiſin, the Caſe being in affirmance of the feoffment. Bulſt. 202. 


Paſch. 10 Jac. Anon. 

5. Too are ſued, but at the aſſiſes the plaintiff proceeds againſt 
one only; in ſuch caſe, he againit whom the plaintiff ſurceaſes 
his ſuit may be allowed a witneſs in the cauſe. Godb. 326.pl. 418. 
Paſch. 21 Jac. B. R. Anon. 

7. In treſpaſs againſt A. fimul cum B. and C.—B. and C. are 


adraittable as witneſſes, if the plaintiff has not arreſted them, or 


21 


1 


at the moſt demanded proceſs of the ſheriff to do it. Tr. per 


Pais, 335- 7th cdit. 335. cites Hill. 1651. coram Roll. 
Fs 8. De- 


Evidence. 


8. Defendants . whom no evidence is, allowed to be 
witneſies, and ſworn. Sid. 237. pl. 4. Hill. 16 & 17 Car. 2. 
King v. Bedder. As in action of zreſþaſs . brought againſt A. 
mul cum B. and C. if nothing be proved againit B. and C. 
B. and C. may be examined as witneiles in the cauſe; per Cur. 
Sty. 401. Hill. 1654. B. R. Page v. Cook. Clayt. 37. Creſ- 
wick's Caſe. 

9. In treſpaſs and ejeQment by F. againſt S. exception was 
taken againlt a witneſs produced to prove the leaſe of ejectment, 
becauſe he had the inheritance of the lands leaſed ; but it was for 
the plaintiff that the defendant claimed under the ſame perſon that 
the plaintiff did, and therefore the witneſs was admitted to be 
fworn. Sty. 482. Trin. 1655. B. R. Fox v. Swann. 

10. If an action of battery by original be brought againft beta, 
and one comes in upon the exigent, there may be a new original 
brought againſt the other fm m, and thoſe that are waved 
may be witneſſes in the cauſe ; but thoſe who are declared againſt 
with a ſimu cum, cannot be witneſſes ; per Roll Ch. J. Sty. 404. 
Hill. 1654. Anon. 

11. In an action on the cafe at common law, or bill brought 
by the fon on marriage upon agreement made by the father, the father 


may be a witneſs, although he alfo might have had the bill or ac- 
tion; by Maynard the King's Serjeant (and which was agreed 


by all the bar) in Chancery. Keb. 335. pl. 6. Mich. 14 Car. 2. 
m the Caſe of Gee v. Spencer. 

12. If an action is brought againſt tævo, and no evidence is given 
again? one, he may be a witneſs himſelf in the Caſe; per Twiſ- 
den and Windham. Tr. per Pais, 7 edit. 334. cites Mich. 
19 Car. B. R. 

13. In trover, by aſſignee of tommiſſioners of bankrupts, the de- 
fendant excepted to à wwitne/s becauſe he was a creditor, and may 
come in before a diviſion made; but after four months after any 
di vidend made, be is a good ou ines ; for no other dividend ſhall 
be intended; but here, ho diviſion being made, he was ſet afide. 
2 Keb. 348. pl. Zr. Paſch. 20 Car. 2. B. R. Bents v. Mico. 
134. In an ejefiment of a rectory, the grantee of the next avord- 
ence awas not admiited to prove a grant of the next awidance, although 
his imtereft vat executed by preſentment, though ſaid that aſſignor 
of a leaſe might be ſworn a witneſs to the aſſignment of a leaſe, 
where there were no covenants. Vent. 15: Paſch. 21 Car. 2. 
in 2 of Trieath v. Pryn. 


It was moved, that a perſon named in the ſimul cum miglit 


be ruck our, he being a material witneſs, and it was granted. 
And Keeling ſaid, that 15 nothing was proved againſt him, he might 
© 2 witneſs for the defendant. Mod. 11. pl. 33. Mich. 21 Car. 2. 


B. R. Anon. 


16. On an information upon the flatute of uſury, he 2who borrows 
the money may be a witneſs after he hath paid the money, but not 
before; cited Raym. 191. by Twitden J. to have been reſolved 
in one Long's Cale. 


" | 17. It 
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Evidence. 


17. If a man be named defendant wwhs is proper to be avitneſs in the 
cauſe, the plaintiff muft by order ſtrike. out his name before anſaver ; 
but atter anſwer he may by order examine him as a witneſs, 
though his name be not {truck out of the bill, if he be otherwiſe 
competent, as if he diſclaims, or has no intereſt, or only as a 
trultee. 2 Chan. Caſes, 214. in a nota, Hill. 27 & 28 Car. 2. in 
Canc. Anon. | | 

18. In treſpaſs againſt ſeveral defendants, whereof ane who vas 
a witneſs for the plaintiff, was made a defendant by miftake, and 5 
be continued till i e joined ; and then upon a motion, his name 
was omitted to the intent that he might be a witneſs. Sid. 441. 
pl. II. Hill. 21 & 22 Car. 2. B. R. Anon. 

20. In debt againft an heir upon an obligation, made by his an- 
ceſtor and J. 5. jointly and ſeverally; J. S. was f2vorn as a wit- 
neſs for the plaintiff. Try. per Pais, 7 edit. 334. 

21. A co-plaintiff, though but a truftee, cannot be examined as 
a witneſs for the other plaintiff. But if the plaintiff had made the 
truſtee a defendant to his bill, then the truſt had been upon oath; 
whereas now it was only alleged in that bill; then the co-plarn- 
tiff diſclaiming all intereſt upon oath, might have been a good witneſs. 
Vern. 230. Hill. 1683. pl. 225. in a nota in the Caſe of Phillips 
v. the Duke of Bucks. 5 

22. Nurſe was examined as a witneſs, though plaintiſf to prove 

ſervice of a decree; and on debate, the depoſition allowed, and 
ruled that the plaintiff's oath was ſufficient to canvict the defendant 
of a contempt, unleſs the defendant ſwears quite contrary, and on 
exception to a Maſter's report, the defendant was found in con- 
tempt. 2 Freem. Rep. 132. pl. 159. Paſch. 1692. in Curia 
Canc. Nurſe v. Guillem. | 

23. A creditor was admitted by Holt Ch. J. to prove his bond, 
and the debt due upon it, upon plene adminiſtravit pleaded, he hat- 
ing before received it of the adminiſtrator, and delivered up the bond. 
Ld. Raym. Rep. 745. Paſch. 8 W. 3. at Guildhall. Kingſton 
v. Grey. | 

24. An action was brought upon a contract of matrimony, and 
a verdict given afterwards upon an information of forgery, the con- 
tracted woman was ſworn as a witneſs for the King againſt the 
llaintiff, in the action which Holt Ch. J. ſaid the ought not to 
E been, 79 awaid her can contract, and therefore inclined to 
grant a new trial ; for he faid he was not ſatisſied that a perſon 
intereſted can be evidence in any caſe though in a criminal mat- 


ter. Comb. 360. Paſch. 8 W. 3. B. R. The King v. Dean. 


| 7 
opinion was that the man and his wife were good evidence though they were intereſted, 


1. 


But Treby 
Ch. J. be- 
fore whom 
a ſecond 
trial was 
had, f:id 
that though 
he paid de- 
ference to 
the judg- 
ment of B. 
R. yet his 


and this as 


well as in cafe of an action upon the ſtatute of Winton, or in an indictment on the now ſtatute of clip- 


ping, the party who is to get by tlc conviction, may be evidence againſt the criminal, 
Dean v. Willis. 


25. If A. gives bend to B. conditioned to pay all the money due 
from C. to B. in this caſe C. is a good witneſs to prove what is 
due. Lutw. 663. 665. Patch. g W. 3. Ladd v. Garrard. 
| b | | 26. lu- 
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2 ** 26. Inquiſition upon a ſpecial commiſſion out of Chancery, 
2 8 found that Ford had committed 5 voluntary eſcapes, he traverſed 
the Warden this inquiſition, and upon the trial one <vho was ſuffered to eſcape 
of the Ficet, ¶ hut vas returned to the priſon ) was produced as a witneſs, it was 
nn objected, that Shi was to ſave his own bond which he had given to 
be a true priſoner, and would intitle him to an action of falſe im- 
priſonment againſt the marſhal, and compared it to the caſe of 
an uſurious bond. But per Cur. the bond is collateral to the 
eſcape, and the conſequence of his evidence as to that bond is 
{ 24 ] not material to diſable him from being a witneſs. And this is a 
| matter privately tranſacted between the party and the officer, of 
which no one evidence can be, and it is not like the caſe of uſurv, 
for that makes the bond void. 2 Salk. 690. pl. 3. Mich. 12 W. 3. 

B. R. the King v. Ford. | 
27. Information for building lachs on the river Thames, and it is 
no exception to a witneſs here that he contributes to carry on the 
fuit, or that this public nuiſance was 7% his private nuiſance. 

12 Mod. 615. Hill. 13 W. 3. Dom. Rex v. Clark. 

fo caſe of 28. In indiftment for oppreſſion, battery, &c. the party cppreſſed 
an na may be a witneſs; per Holt Ch. J. 12 Mod. 5 12. Paſch. 13 W. 3. 


ment for 
battery, he Anon. 


at was 5 
beaten may be a witneſs, becauſe he can reap no benefit by the verdi in another ſuit, and the cauſe 


is of ſmall moment. Hard. 331. Trin. 15 Car. 2, in Scacc. per Cur. in Watts's Caſe. 


29. In cafe for reſcuing a perfon arreſted on mean proceſs at the 
plaintiff's ſuit. The party re/cued appeared and was ſworn as a 
witneſs for the defendant, not being made party to the action; 

which Holt Ch. J. hæſitanter allowed, becauſe he ſwore to 
charge himſelf, if by his evidence he diſcharged the defendant ; 
but faid it was what he never had ſeen before, and that if 
the defendant was guilty of the reſcouſe, he could not but 
be particeps criminis. However he was ſworn, and his credit 
left zuith the fury. 6 Mod. 211. Trin. 3 Ann. B. R. Wilſon 
v. Garv. | | | 
o. If a man unneceſſarily makes any one a defendant, he thereby 
cuts himſelf off from the benefit of his evidence, it being his own 
fault. But where ſeveral are made defendants, it will not hinder 
any one of the defendants from the benefit of any others that 
are made fo. Indeed in cafe of !ru/tees it is neceſſary that they 
be made defendants, and therefore there the plaintiff may have 
beneftt of the evidence. 10 Mod. 19, 20. Paſch. 10 Ann. in 
Canc. Obiter, in Cafe of Gibſon v. Albert. | | | 
Gad. Fqu. 32. A plaintiff ina cauſe cannot be examined as a witneſs, be- 
3 2 cauſe if the cauſe miſcarries, the plaintiffs are liable to coſts. 
S. P. by But a defendant may, becaufe he is forced into the cauſe and 
_ 3 otherwiſe a man might be deprived of all his evidence by their 
bins Fog, being made defendants. Ch. Prec. 411. pl. 277. Mich. 1715. 
Abr. 12. Sie dictum fuit, in Caſe of Caſy v. Beackficld, 
.. 8 
4 S. P. a3 ed per Cur. ia Canc, | 


33. On 


Evidence. | 


3. On a wager on a ceck-match, none of thoſe auh betted on either 
fide, thall be admitted witneſſes to prove which cock won the 
battle. Wells Sum. 1710. Baron v. Bury. 


24 


But at York 
Lam. 1714. 
coram Tra- 
. 


gerers at 


horſe race having received their ſums won, on ſuppoſition that the race was won by the fide they 


etted, were admitted to give Evidence about the lame horle race, 


34. On a trial at Bodmyn, coram Montague B. againſt a com- 
mon carrier, a queſtion aroſe about the things in a box, and he 


declared that this was one of theſe caſes, where the party himſelf 


might be a witneſs, propter neceſitatem rei. For every one did 


not ſhew what he put into his box. 

35. Action againſt a carrier going between Exeter and London, 
for the loſe of a box, in which «vere ſeveral ſorts of goods 2 to 
the plaintiff a London wholeſale man, who uſed Exeter fair. 
On the trial a difficulty aroſe on the prof of the quantity, i. e. 
yards, &Cc. as 2well as the value of feveral ſtuffs packed up in the 
box. The witneſſes not coming up to an exact and full proof 
thereof, the goods unſold and returned to London, being uſually put 
1p with the ſhop marks on them as was cuſtomary in ſuch caſes, &c. 
Theſe were affixed partly by plaintiff, and partly by others; to 
which it was anſwered, that what the plaintiff himſelf did at ſome 
diſtance of time, not with the view of this action, or of what 
happened afterwards, was of weight in this Cate and ſome fort of 
evidence, becauſe here was no colour of fraud or deceit, and act 
of the plaintiff under theſe circumſtances, though in his own af- 
fair is ſufficient to fix the quantity of theſe ſtuffs from the marks, 
& c. whereupon the Jury found per quer. Summer Aſſize, Exon, 
coram Eyre J. 1719. . Dertya 


11 
Though 
the ſervant 
produced as 
2 v.itneſs, 
could not 
give an ac- 
count of the 
meaſure oi 
every piece 
of ſtuff, that 
remained 
unſold, yet 
their entries 
of what re- 
mai ned, tho” 
not a&tua!ly 
meaſured. 
Was allow- 
ed, becauſe 
the manner 
and intent of 
doing the 


thins was to 


be regarded, though no poſitive proof, yet could be no fraud at the time cf packing up tlie goods. Ver 


Eyre J. Aſſize Exon, 


36. Banker, broker or ſervant, the ſame as a factor; S. bought 


S. S. flack, 5ool. at 800l. per cent. and took it in the name of R 
gers, and afterwards he defired R. to fell it again, which he did do 
to one G. at 770/. per cent. but G. put off his accepting it from 
time to time (the contract being 12 Sept.) to 24 Nov. when R. 
fold it to another for 20gl. per cent. and the difference being 
28051. wag given in damages on an action upon thus contract 
againſt G. Objection at the trial, that R. was no witneſs. 
2dly. That the action could not be brought in the name of 5. 
the ſtock being R's in the point of law. Per Cur. R. is a good 
avitneſs, becauſe he is no way concerned in the event or conſequence 
of the. queſtion, nor any wiſe affected. Paſch. 7 Geo. B. R. 87. 
9SCOOLING v. GAaMelRE. Coram Prat Ch. J. at Guildhall Sittings, 
& poſtea moved in Court, R. did not take any notice of S. at tlie 
time of the contract. A factor who makes a contract in his own 
name for the benefit of the principal, it is by authority from 
him, and in law it is the contract of the principal. This is a 


{tronger caſe than that of a Blackwell factor, becauſe he + to 
| lave 


ee ee EAT APR ee 


ws ta bak $540 AE et RARE IRE 7. 94 


A % Ae og rg. 
: 


ir om 2 321 


r 


* — + 
— 


r I—IO__TC; o__y” Y 0 "Gs 


25 Evidence. 


have commiſſion- money out of what is recovered. Factors from 
the nature of the thing as ſervants, it is neceſſary to tell who is 
the owner, and to him that buys is all one. Every man may em- 
ploy his friend or his neighbour ; every one that tranſacts is for 
that purpoſe a factor. He that draws a bill of exchange is a 
merchant for that purpoſe. R. had no demand or intereſt in 
queſtion. 5 | 

37. On a trial concerning. the conſtruction of a borough, whether 
any perſon can be elected into the common council, but theſe who 
are inhabitants and held burgage tenures; one who comes within 
both theſe qualifications is no witneſs to prove the conſtitution. 


But then one Mr. Lee was produced as a witneſs for the defen- 


dants to prove it, who was an inhabitant of the borough, but it was 
admitted e had no burgage teure; whereupon he was allowed by 
the Court to be a good witneſs, as to the right ſixing in ſuch as 
had held burgage, and alſo were inhabitants, ſince he did not at- 
tempt to eſtabliſh the right in the inhabitants only. 2 Ld. Raym. 
Rep. 1353. Ealt. 10 Geo. Stevenſon v. Neviſon. | 
And coram 38. Caſe againft a pilot, for à neglect of his ſervant in not care- 
Diem at fully piloting a ſhip over the bar of Exmouth contrary to his un- 


Wiacheſter 8 . b 2 2. 
the driver dertaking; the ſervant <vas admitted to be a witneſs for his maſter. 


of a waggon Coram Eyre Ch. B. apud caſtr. Ex. Sum. Aſſ. 1724. 


was admit- 


, © 


ted to be a | " Þ | Py” 
witneſs for his maſter, in an action againſt the maſter for overturaing the waggon, and breaking 2 


woman's arm. 


DL 26 J 39. A party ought not to be examined, though by conſent, 
unleſs the wwhole matter be put to his cath. MSS. Tab. March 23, 
1723. Charteris v. Earl Hyndford. * 


40. Information on late gaming act granted by Court of King's 


Bench, and tried at Wells ſummer allizes, 1725, coram For- 
5 5 7357 


teſque J. The fer who ⁊uas under twenty-one at the time of loſs, 


was admitted an evidence to prove the fact, and afterwards on 
motion in arreit of judgment, the Court of B. R. were of the 
ſame opinion. | h 


(K) Witneſſes. Who. Intereſted Perſon. Party 
himſelf, in Caſe of Neceſſity. 


pan, f9- 1. IN an information for procuring J. S. fraudulenter & decep- 


Caſ-. S. C. © tively, to give a warrant of attorney to confeſs a judgment ; 
held accord. J. S. was admitted a witneſs by three juſtices againſt 'T'wiſden 


iagly-. J. the ſuit being for the King. Vent. 49. Mich. 21 Car. 2. B. R. 
Parry's Caſe, and the judgment was ſet aſide. Sid. 431. pl. 20. 


King v. Paris & al. "> 97 
2. An action of debt was brought ſummer aſſizes Suffolk, 
1669, by the town of Ipſwich, for gol. a fine ſet upon one choſen 
common council-man (called their prime conſtable) for refuſing to 
renounce the couenant, &c. and the town clerk (though a freeman) 
| | Was 


S <« 


Evidence. 


was allowed a witneſs to prove election, refuſal, &c. the ſine ſet, 
which is, for neceſſily, for that none other are, or ought to be pre- 
ſent at thoſe acts: per Rainsford J. L. E. 67. pl. 43. cites T. per 
Pais, 163. | | 

3. If an indiqtment be againſt a man for not repairing a bridge, 
that is a public bridge, and which he is bound to repair, ratione 
tenure, it was received that in ſuch caſes, perſons of the county 
are allowed to be witnefles; becauſe none elſe can teſtify. 
2 Show. 47. pl. 33. Paſch. 31 Car. 2. B. R. King v. Carpenter. 
Cro. C. 361. | 

4. Foman taken awvay by ferce, was allowed to be a witneſs as 


to her being taken. 4 Mod. 8. Hill. 2 W. & M. in B. R. King - 


and Queen v. Vezet. 


within the ſtatute and judgment, that the defendant; ſhould be hanged. Cro. C. 432. 


& 492. pl. 18. Mich. 13 Car. B. R. Fulwood v. Bowen. 


5p. Where a man is znters/ted in the conſequence of that which 
he ſwears for, if it be fo that the doing ile lift which he is by his 
evidence to invalidate or ſet aſide, wwas a means to obtain his liberty 
or an exemption fie corporal puniſhment ; he thall be a witneſs, as 
in the cafe of dures, (though it be to ſet aſidè his own bond) yet 
it being given to obtain his liberty, he ſhall be a witneſs; alſo 
where the nature of the thing aumits no ether evidence, as if a Wo- 
man give a note or bond to a man, to procure her the love of }. 
S. by ſome ſpell or charm, in an indictment for the cheat, though 
it tends to avoid the note, yet the ſhall be a witneſs; per Holt at 
niſi prius. 7 Mod. 119. Mich. 1 Ann. B. R. Queen v. Sewel al. 
Beaus. 

6. In Cofe by a ſilk dyer again/? his ſervant, for money received 15 
his uſe ; upon evidence it appeared, that A. "ending li to be died 
by the plaintiff, the plaintiff ſent his ſervant, the defendant home 
with it, and A. paid him for every parcel as he received it; A. 
was produced ar an evidence, that he paid the money to the defendant ; 
but Hole would not admit his evidence, for that would be to ad- 
mit a creditor {debtor} to ſwear in diſcharge of him. 11 Mod. 
261. pl. 19. Mich. 8 Ann. B. R. Tybbald v. Tregott. 

7. And he ſaid, that if a man pays money by bis fervant, the ſer- 
vant may be a witneſs; but that is allowed for the neceſſity of the 
thing. II Mod. 261. Tybbald v. Tregott. 


(L) Witneſſes. Who. Parties to Frauds. 


5 1 F Iemiplay a per, to ſell eval, or other goods for me, and 
he ſells them in his name, and as His wn goods yet in an 
action brought in my name for the money, the perſon employed 

may be a witneſs. Ex. Lam. 1706. 
2. A bankrupt having releaſed and aſſigned all his eſtate to the 


aſhgnees, may be examined as a witneſs for them to prove a 
| fraudu- 


And the 

marrying of 
er, 
taker, is 


fa 


felony, 


48. 488. 
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27 Evidence. 


fraudulent ſale by himſelf to another; per Cowper C. 2. Vern: 
637. pl. 565. Hill. 1708. Phillips & al. v. Wilcox & al. 


(M) Witneſſes. Diſabled, by Crimes. 


* 1. PERSONS that had been attainted of felony, though 
| pardoned, ſhall not be of a jury or witneſſes. 2 Bulſt. 154. 
Mich. 11 Jac. Brown v. Craſhaw.—Ravm. 369. Collier's Caſe, 
S. F. 12 and Dangerfield was admitted an evidence.—And S. P. in 
in Caſe of Raym. 379. Ld. Caſtlemain's Caſe. | 
< King v. X 
5 the Fleet. 


2. There is a difference where the diſability is only the conſe 


guence, and where it is part of the judgment itſelf. In the firſt 
caſe, the King may pardon it, but in the ſecond caſe, the King's 
pardon will not take away the diſability. Therefore, if a en b. 
convict of perjury on the ſtatute, the King's pardon will not 
reſtore, for it is not a conſequence, but part of the judgment, 
quod in poſterum non {it receptus ac teſtis. Pl. Co. Ent. 368. 
But a pardon by act of parliament will reſtore him, even in that 
caſe. Quzre of a perjury at common law, and if the law be the 
ſame, for theſe the diſability is only the conſequence, and no 
art of the judgment; otherwiſe if a pury be convidt in attaint, 
Raft. 86. a. cited 2 Salk. 689. Paſch. 7 W. 3. B. R. King v. 
Croſby. | | 
3. A perſon convi? of perjury upon the ſtatute, and pardoned, 
cannot be a witneſs, for the puniſhment is part of the judgment, 
appointed by the ſtatute; contra of a conviction at common law, 
for there it is only a conſequential diſability; therefore in the 
latter caſe, the King may pardon, and that reſtores him to his 
teſtimony ; but in the former caſe, he muſt reverſe the judg- 
ment, or he cannot be reſtored; per Cur. 2 Salk. 5 14. Mich. 
9 W. 3. B. R. in Caſe of the King v. Grepe. 


4. A bare conviction of perjury, would take away one's cvi- 


dence z becauſe it is an infamous crime, not ſo of barratry, which 


was not of an infamous nature, without an imb, puniſhment 
L 28 ] were inflicted, as the pillary, Sc. arg. But the whole Court 
held contra, and that it was not the nature of the puniſhment, but 
the nature of the crime, and the conviction thereof, that created 


the infamy; and per Holt Ch. J. if one be convicted of perjury 


en the ſtatute, he cannot be reſtored to his credit by the wing » 
pardon ; for by the ſtatute, it is part of the judgment that he be 
infamous, and loſe his credit, but he may be effored to his cre- 
dit by a fatute pardon; but in indictments of perjury, at common 
law, the infamy is only the conſequence of the judgment; and 
therefore the King's pardon, in ſuch caſes, reſtores the party to 
his credit; held upon a trial at bar. 2 Salk. 690, 691. pl. 3. 
Mich. 12 W. 3. B. R. in Caſe of the King v. Ford. 
5. By 


Evidence. 
5. By Roll Ch. J. one that has been burned in the hand, for 


felony, may notwithſtanding be a witneſs in a cauſe ; for he is in 
a Capacity to purchate lands, and his fault is purged by his pu- 
niſhment. Cites Sty. 388. Mich. 1753. Anon. 


28 


The burning 


in the hand, 
does not 
make the 
perſon in- 
ta mous, &c, 


ſtanding in the pillory, &c. does, brcauſe it comes inſtead of purgation at the common law, which 
ſuppoſeth he might be not guilty, notwithſtanding the verdict; per Hyde Ch, J. Kelynge aud 


Wilde, Recorder. Kelynge 37, 38. 


6. If a perſon produced as a witneſs has been perjured, al- 
though no judgment is entered againiſt him (it being in the Protec- 
tor's time, all whoſe proceedings were diſcontinued by alteration 
of the Government), yet evidence to prove him perjured may be 
given viva voce. 1 Sid. 5 1. pl. 16. Mich. 13 Car. 2. B. R. 
Wicks v. Smalbroke. | 

7. In evidence upon a trial at bar, it appeared that one Alcot, 
one of the witneſſes for the defendant, was before indided of per- 
jury in the time of Cromwell, and verdif againſt him ; but by the 
death of Cromwell judgment was net entered, but all proceedings va- 
cated ; and now the counſel of the plaintiff would offer this ver- 
dict in evidence to weaken the credit of the witneſs; but re- 
folved by the Court, that the ſaid verdict is now totally de- 
ſtroyed, and cannot be given in evidence. Raym. 32. Mich. 
13 Car. 2. B. R. Fitch v. Smalbrook. | | 

8. In evidence on information of perjury it was obſerved, that 
one indifled of perjury may be a witneſs in the fame point upon 
trial betwixt others till conviction. Keb. 289. pl. 102. Patch, 
14 Car. 2. B. R. in Caſe of the King v. Dawſon; cites it as Sir 
Edward Fowell's Cale.  - -—- | 

9. Hawkins having a great perſonal eſtate, and being a priſo- 
ner in Newgate for opprobrious words of the Lord Mayor of 
London, and a little diſturbed in his mind, made his will, at- 
teſted by ſeveral witneſſes ; and upon hearing the cauſe in the 
Prerogative-Court, ſentence was given againſt the will, and upon 
an appeal to the delegates, 7wws records were produced to avoid the 
teſlimeny of two witneſſes to the awill, by which it appeared, that one 
sf them was convicted for a libel, and the other for ſinging a ballad 
ogainſt the government, and both of them adjudged to the pillory, but 
no progf that they flood in it; after theſe witneſſes were examined 
in the Spiritual Court, and before ſentence given, there came a ge- 
eral pardon, by which they were pardoned; and the queſtion 
now was, whether their depoſitions taken in the Spiritual Court 
all be admitted for evidence: it was agreed, that if their teſti- 
mony was not good at the time when it was taken, the ſubſequent 
pardon would not make it good, and that the judgment of pillory 
makes the infamy, though never executed; but the chief queſtion 
was, whether the judgment for theſe crimes ſhould make them 
infamous, becauſe (as itwwas objected) it is not from the judgment, 
but from the nature of the crimes for which the offenders are convicted, 
that the infamy ariſes, as for ſuch crimes as import deceit and 
Vat; Adi > fraud, 
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Evidence, 


fraud, or cheats, &c, And if one is convicted of xa yet 
he may be a witneſs, if he has not judgment of pillory for it. 
And though pillory infers infamy at the common law, yet it im- 
ports no ſuch thing either by the canon or civil law, unleſs the 
_ cauſe for which it is inflicted is infamous, and it is by theſc laws 


that this caſe —_ concerning a will) is to be detetmined, 


therefore the matter for which theſe awitneſſes were convicted, being 
not infamous, either by the canon or civil law, though they had 


judgment for the pillory, their depoſitions were admitted for evi- 


dence, and the ſentence in the Prerogative-Court reverſed, and the 

will fentenced to be good. 3 Lev. 426. Trin. 7 Will. 3. be- 

fore the delegates at Serjeant's-Inn in Fleet-ſtreet, Chater v. 
Hawkins, &c. | 

I. E. 4%. 10. If after hearing a witneſs is convif? of perjury, you may 

Pl. 17 920. take advantage of it on a rehearing ; per Holt Ch. J. 2 Vern. 
464. pl. 424. Mich. 1704. Needham v. Smith. 

11. 57 Eliz. cup. 9. ſe. 5. No perſon being convicted of corruptly 

procuring any witneſs to commit wilful perjury ſhall be received as a 


evitneſs, and ſworn in any Court of record, until the judgment given 


againſt him be reverſed ; and, upon every ſuch reverſal, the party 
grieved to recover his damages againſt the perſon who procured ſuch 
Judgment. | | | 


(O) Witneſſes. © Diſabled, or not. 
By Crimes of a lower Sort. 


2 EN that are branded with infamy that they cannot be juror, 
| cannot be witneſſes ; yet per Glyn Ch. J. and Newdegate J. 
Mich. 1657. B. R. Conviction of common barratry does not hinder 


from being a witneſs ; but Maynard Serj. held ſtrongly againſt 


it. Tr. per Pais, 160. Anon. 
2. In reſpect of a perſon that had been burnt in the hand, if it 
were for manſlaughter, and after pardoned, it were no objection 


to his credit, for it was an accident which did not denote an ill habit 


F mind, but ſecus if it were for flealirg, for that would be a 
great objection to his credit even after pardon, but the record of 
conviction ought to be produced. 12 Mod. 341. Mich. 3 W. 3. 
King againſt Warden of the Fleet. | 
The bam- 3. One that has been burnt in the hand fer a feleny may be a 
wg 8 witnefs, for he is in a capacity to purchaſe lands, and his fault is 
daa tstute purged by his puniſhment; per Roll Ch. J. Mich. 165 . Lord 


1 Caſtlemain's Caſe, as to the teſtimony of Dangerfield. 
me Ic onys | 


ard as to 


that he was a good witneſs, Raym. 380. Trin. 32 Car. 2. B. R. & C. B. Hob, 282. 292. &c. per 
Liobert Ch. J. Trin. 26 Jac. Searl v. Williams. | 


4. Awitneſs was convi# of barretry, and the record produced, 
. | but 


| Wy) al 1 nw > N 


Evidence. 


but the judgment was, 1 be fined 500 merks, and to land in 
the pillory. It was argued, that a bare conviction of perjury 
would take away one's evidence, becauſe it is an infamous crime, 
but not ſo of barretry, which was not of an infamous nature, 
without an infamous puniſhment, as the pillory. But Curia con- 
tra, that he is diſabled by the conviction ; for it ig nat the nature 
of the puniſhment, but the nature of the crime, and convittion that 
creates the infamy, 2 Salk. 690. pl. 3. Mich. 12 W. 3. B. R. the 
ſecond reſolution, in Caſe of the King v. Ford. 


29 


++ 


5. A conviction of barretry renders a man infamous, and inca= {[ 39 J 


pable of being a witneſs, but a general pardon will reſtore him. 
3 Salk. 204. pl. 1. Mich. 12 W. 3. King v. Weedon. 


(P) Witneſſes. Diſabled by not concurring with 
the Laws. | 


1. AN eutlawed perſon ſhall not be ſaid to be probus & legalis 2 Hawk, 
homo, L. E. 48. pl. 23. cites 33 H. 6. 32 & 33 H. 6. 55. N 
But as to this I do not find it there. It concerns jurors and not fol. 433. 


witneſſes.] lays it leems 
clear at this 


day, that outlawry in a perſonal action is not a good exception againſt a witneſs, as it is againit a juror. 


2. A Popiſb recuſant convicted is no witneſs, for by 3 Jac. 
cap. 5. he is to be excommunicated and taken as ſuch, where- 
fore a ſuggeſtion in a prohibition being proved only by two re- 
cuſants convicted, a conſultation was granted. 2 Bulſt. 154. 
Mich. 11 Jac. Brown v. Craſhaw. 

3. The motion was for an attachment for extortion and the 

* of a Quader was offered to be read, which was op- 
poſed, and the Cafe of the King v. Wich was cited, where 
it was refuſed in caſe of an information; but on the contrary 
was Cited, Paſch. 5 Geo 2. Powel v. Ward. Where a difference 
avas malle betaveen an attachment and an information; that in the 
latter an aſſirmation is not to be allowed, but that in the former 
it may, Lee Ch. ]. cited a Caſe where on a motion for an 
attachment, for not obeying an award, an affirmation was 
refuſed. The Court held it to be a point of great conſequence, 
as to the conſtruction of the ſtatute of W. 3. of Quakers, and 
defired it might be argued ; but at laſt it was read by conſent, 
and ſo it remains undetermined. Paſch. 11 Geo. 2. B. R. The 
King v. Bell. 
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(Q) Witneſſes Diſabled. 


From, or at what Time. 


1. NE ide of perjury may before conviction be admitted à 


witneſs on the ſame point, in a trial between others. 1 Keb. 
289. pl. 102. Paſch. 14 Car. 2. B. R. The King v. Dawſon. 
2. If after hearing a witneſs is convid of perjury, you may take 
advantage of it on a rehearing. 2 Vern. 464. pl. 424. Mich. 
1704. Needham v. Smith. 


1 (R) Witneſſes. Diſabled by Intereſt. | 
Enabled by ſome After-Act. 
Keb. 134. I. 1 F a witneſs has part of the land in quęſtion, and he ſells or diſ- 


Fitch. Small poſes of it after his coming to London, or at any time after 


"__ he has notice of the trial, he ſhall not be admitted even though he 


fold it, bona fide, and for a valuable conſideration. Sid. 51. 


pl. 16. Mich. 13 Car. 2. B. R. Wicks v. Smalbrook. 
2. So though he himſelf is not occupier of the land, nor has been 
fence the writ purchaſed, but another by his commandment, the Court 
will not admit his teſtimony ; becauſe if the verdict be againſt 
his title, he that occupies by his commandment may charge him 
in action upon the cafe. Sid. 51. Wicks v. Smalbrook. 
3. A father oſfered to teſtify a deed in purtuance and affirm- 
ance of a leaſe made to his ſon by himſelf, which the Court allowed, 
Hit intereſt being paſſed aavay. L. E. 74. pl. 61. cites 1 Keb. 280. 
pl. 80. Paſch. 14 Car. 2. B. R. Jay v. Rider. Vide Sid. 75. 
Ard itis 4. Legateeor deviſee of an annuity may be a witneſs to prove 
1 the will, if he has recivel it or releaſed his annuity, and this 
releaſe in though it be after the action commenced, at any time before 
Court,while examination; ſo of a truſlee, or if ane be in poſſeſſion as ſervant. 
td. Sid. 315. pl. 33. Mich. 18 Car. 2. B. R. Stephens v. Gerard. 
: 178 ha. S. C. held accordingly; and cited Ld. Willoughby's Cafe, where a witneſs was ad- 
mitted to prove a codicil of the Ld. Rutland's will upon à releaſe of his inteceſt made while the 
jury were at the bar, | 


5. In a trial at bar in ejectment, the defendant claimed under 
a will, and offered to prove the publication of it by B. and excep- 
tion was taken to his evidence; becauſe he was a legatee, and 
alſo had an annuity given him by the will in queſtion, which was 
confeſſed ; but to enable him to be a witneſs, an acquittance was 
produced of the legacy and a releaſe of the annuity, and the money 
was proved to be paid for bath ;, to which it was objected, * 


8 Sou a 3 


Evidence. 

this was done pending the action, which objection proved to be 
falſe z but per Cur. if it had been pending the action, yet he thall 
be admitted as a witneſs. L. E. 65. pl. 39. cites 2 Sid. 315. 
Mich. 18 Car. 2. B. R. Stevens v. Gerard. | 

6. And it has been adjudged that if aireleaſe had been ſealed in 
Court whilſt the cauſe was trying, that the releaſor ſhould be ad- 
mitted as a good evidence. L. E. pl. 39. cites 2 Sid. 315. S. C. 

7. On the evidence at a trial at bar, it appeared that the 5 
band of the mother of the infants /egatees in the will of Michel, 729k 
bend of double the ſums 2% be paid when the plaintiff heir at law 
did enjoy the lands in queſtion againſt the will; which per Cur. 
is to the teſtimony of the mother, and not only to her credit; and 
though it were releaſed, yet this being a champertuous intereſt 
created by the party, the releaſe doth not enable her to be a wit- 
neſs, as on a relcaſe of legacy it would; that is created by act in 
law, but by confent ſhe was ſworn. L. E. 65. pl. 38. cites 
3 Keb. 75. pl. 19. Mich. 24 Car. 2. B. R. Turnſtall, leſſor of 
Greve, and Grathooke. | 
8. Upon a motion in account judgment was had againſt de- 
fendant quod computet. The point was, if the bail thould be 
allowed as evidence for him in Chancery, becauſe he {wears to 
diſcharge himſelf if the plaintiſf prove infolvent. The order was 
by conſent that the defendant (now plaintiff) putting in another 
bail, the then bail thould be allowed as evidence as far as by law 
he may. Fin. R. 247. Mich. 28 Car. 2. Calſham v. Spatman. 

9. S. had laid himſelf to be ſole proprietor of a ſhip and tackle, 
&c. and the witneſs ſwore at the time of the actiau brought, that 
he avas equally concerned in every thing, but long ſince had ſold his in- 
tereſt, ſo that now he was 1 one fartning concerned in the conſe- 
quence of the cauje ; yet the Court held, that he was no compe- 
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tent witneſs. Skin. 174. pl. Patch. 36 Car. 2. B. R. Sandys v. 


Cuſtom-Houſe Officers. | 
- 10. Perjury is no more infamons now than it was at common 
law; the difference is only that where H. is convifed on the ſla- 
tute that ig part of the judgment to be diſabled, but at common law it 
is only a conſequential diſability ; therefore in the laſt caſe the King 
may pardon, and that reſtores him to his teſtimony, but otherwite 
in the former; for in the Cate he muſt reverſe the judgment, or 


cannot be reſtored. 2 Salk. 514. Mich. 9 W. 3. B. R. in Caſe 


of the King v. Greepe. | 

11. Original dragber was offered as an evidence, in an action 
upon a bill of exchange 79 prove that he did not draw the bill, was 
denied, becauſe at laſt the burden mult fall upon him; but the 
party gave him a releaſe in Court, and that was ſufficient. 12 Mod. 
345. Mich. 11 W. 3. Anon. | 


D 3 (S) Wit- 
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Evidence. | 


(S) Witneſſes. Enabled by Act of the other Party. 


I. CH examining à witneſs by one fide in any matter tending 
to the merits makes him a good witneſs for the other 


| fide, though otherwiſe liable to an exception. Vern. 254. 


pl. 226. Mich. 1684. Corporation of Sutton Coldſield v. Wilſon. 


r) Witneſs. Diſabled by Suſpicion of Fraud. 


. A and B. two brothers; the goods of B. m his houſe were 


taten in execution, A. ſuppoſing them to be his goods 
brings trover, and B. and his wife were denied to be witnefles to 
prove them the _ of A. though it were to diveſt the pro- 
perty out of themſelves, becauſe it ſavoured of fraud. Q. 12 Mod. 
346. Mich. 11 W. 3. Anon. | 


L 33 ] (U) Witneſſes, Who. oe Offender admitted 


againſt another. 


1. IN a treſpaſs againſt A. one B. was admitted a witneſs 
againſt him, though, by his own confeihon, he was a foint 
treſpaſſer, and by this oath did caſt the damages upon his com- 
Panion, and ſo in a manner freed himſelf. Clayt. 115. 5. C. 
pl. 200. Auguſt 1647. Anon. 
2. A debtor reſcued was allowed as a witneſs, his credit bein 
— with the jury. 6 Mod. 211. Trin. 3 Ann. B. R. Wilſon v. 
ary. 
$f Son intruſted with his 1 caſh, and to receive and pay 


money, gave it away to J. S. The fon _ be admitted as a good 


witneſs, his teſtimony being corroborated by other circumſtances; 


per Holt Ch. J. at niſi prius. 1 Salk. 289. pl. 28. Anon. 


4- It has been long ſettled, that it is no exception againſt 
a witneſs, that he has confeſſed himſelf guilty of the ſame crime, if 
he has not beer: indifted for it ; for if no accomplice were to be ad- 
mitted as witneſſes, it would be generally impoſſible to find evi- 
dence to convict the greateſt offenders. Alfo it hath been often 
ruled, that accomplices that are indicted are good witneſſes for 
22 King, until they are convicted. 2 Hawk. Pl. C. 432. cap. 46. 
ect. 18. | 

5. And it has been adjudged, that ſuch of the defendants in 
an information againfl whom us evidence is given, may be a witneſs 
for the others. Ibid. | | | 

6. It hath been alfo adjudged, that where A. B. and C. are 


fued in ſeveral actiont an the flatute far a ſuppeſed perjury in their evi- 


dence 


Evidence. 


dence concerning the ſame thing, they may be good witneſſes in ſuch 
actions for one another, Ibid. | 

7. A. and B. in executim jointly, they both eſcaped. The King 
brought action againſt the warden for the eſcape of A. and B. was 
allowed to prove it. Gibb. 80. Trin. 2 & 3 Geo. 2. at the Sit- 


tings in Scacc. coram Pengelly Ch. B. the King v. Huggins. 


(W) Witneſſes. How they may aſſiſt themſelves, 


or demean in giving their Evidence, 


1.JX7 HERE a witneſs ſwears to a matter, he is ut ts read 

a paper tor evidence, though he may look upon it to re- 
freſh his memory; but if he ſwears to words, he may read it, if 
he ſwears he preſently committed it to writing, and that theſe 
are the very words; per Holt Ch. J. Cumb. 445. Trin. 9 W. 3. 
B. R. Sandwell v. Sandwell. - 


(X) Non-Appearance. Appearance of Witneſſes L 34 ] 
compellible. How, and the Penalty thereof. 


ene 2 — 0 
. 0000000 


ny perſon upon whom any proceſs rut of any Court of record 5 Fiiz. 9. 
p i 7 J p if f _ of ſect. 12. 


F a 
| Hall be ſerved, to tejtify concerning any matter depending in the In debt u . 
fame Courts, have tendered to him, according to his calling, his rea- on this ſta- 
ſouable charges, and do nit appear according to the tenure of the ſaid ite, it was 


proceſs, having no lawful impedimen, he ſhall forfeit 101. and yield mo ee 
ſuch farther recompence te the party grieved, as any judge of the Court, arreſt of 
out of which the ſaid proceſs fhall be aavarded, ſhall think fit, the ſaid judement, 


that the de- 


ſums to be recovered by action of debt, Sc. By the 21 Jac. 28. this jo 7 


ſtatute ig made perpetual, not let forth 
| that he left 

the writ with defendant ; for the ſtatute is, if he be ſued with proceſs ; and it is not ſerving ot pro- 
ceſs when the writ is not leit, although it be read unto the party, and a note left of the cauſe, place 
and day, fed non allocatur ; for Jones, Berkeley and Croke, held it to be a ſufficient ſerving of the 
proceſs within the intent of the ftatuie, and according to the uſual courſe and practice; tor there may 
be two, three, or four names of witneſſes in one writ (and fo there be uſually), and he caunot leave { 
the writ with every one of them, and it would be very chargeable unto the ſubject to have ſeveral 1] 
writs for every witneſs, 2d exception, Becauſe he ſhews that he paid unto her 12 d. tor her pains, 4 
and promiſed to pay unto her as much more as ſhe would require, when ſhe came to be a witneſs at 
Glouceſter, which is not ſuthcient according to the ſtatute ; for the ſtatute is, that he thall pay ſut- 
ficient charges for her travel, according to the diſtance of the place, and the quality of the perſon o 
to be paid; and the witneſs is not bound to accept his promiſe for the reſidue, ſed non allucatur ; tor 4 
when it is alleged, that he paid unto her 12d. and promiſed to pay the refidue when the came to 
Glouceſter, and ſhe accepted thereof, ſhe is then bound to come, for the hath accepted of his pro- þ 
mile for the refidue, otherwiſe ſhe might have refuſed, and told him ſhe would accept of his pro- { 
mile. 3d exception, Becauſe the plaintiff doth not ſhew that he is damaged by her non-appearance, | 
viz. that the verdict paſſed againſt him, or that he was inforced to be non-ſuited, or any other griev- 

| ance ;; for fois the ſtatute, that the party grieved ſhall have his part of the 1061. and his farther da- } 
mages taxed by the juſtices, before whom, &c. But Grimſton, tor the plaintiff, anſwered, that the | 
action being brought only for the 101. and not for further damages, it is well enough; and the 191. 
is due for her non-appearance to the King and the party. But all the juſtices held, that the declu- 
ration was ill, for this cauſe; for there ought to be a party grieved by the non-appearance, otherwi:e 
there is no. cauſe of forfeiture. And ſo is the expreſs words and ſcope of the ſtatute; wheretore it 


was adjudged for the defendant, abſente Brampſton, Cro, Car. 540. pl. 4. Paſch. 15 Car. B. R. 
; | D 4 Goodwin 
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Goodwin v. Anne Weſt.— Jo. 439. pl. 3. S. C. adjudged for the defendant. —Mar, 18. fl. 43. S. C. 
adjudged the plaintiff nil capiat — A feme covert being ſerved with proceſs ad teſtiſicandum, and 
charges ſufficient tendered to her. On an action brought on this ſtatute, it was held, that though 
the party is not at all damniſied, vet the penalty is forfeited ; and the feme coverts are within the 
ſaid ſtatute; and that the ter.der of the charges ought to be to the wife; and judgment was given for 
the plaintiff, though he did not ſet forth how much he was damaged. Le. 122. pl. 166. Trin. 
20 Eliz. B. R. Havithlome v. Harvey..—— Cro. E. 12c. pl. 3. Havithbury v. Harvey, S. C. and 
judgment accordingly. There mutt be a particular damage ſet forth, though this is contrary to 
the Caſe above. And afterwards a writ of error was brought on this judgment, but it was affirmed, 
5 Mod. 386. Trin. 9 W. 3. Maddiſon v. Shore. And in an action brought on this ſtatute the plain» 
tiff mall have coſts, becauſe he is partly grieved, and not an informer. 1 Salk. 20%. pl. 4. S. C.— 


Comb. 44g. S. C. accordingly.- 


2. All perſons accuſed and indifted for treafon ſhall have the like 
proceſs of the Court where they are tried, to compel their witneſſes to 
appear, as 18 iſſued for witneſſes to appear againſ? them. 

3. Before the 12 E. 2. cap. 2. the witneſſes were ſummoned in 
by the ſame venire that was awarded againſt the jury. Jenk. 47. 
Co. Litt. 6. b. Reg. Jud. 5. x | 

4. In an action (on 5 Eliz. cap. . 29 Eliz. cap. 5.) good proof 
muſt be made of proving the ſubpoena, viz. by leaving a true 
copy in writing with the party himſelf, and thewing the 1 
to him at the ſame time, and alſo by ſerving him with a ſummons 
or more, according to the quality of the perſon, and diſtance of 
the place where the evidence is to be given. Sty. Reg. 35, 36. 
Ll. Reg. 25, 207. | 

F 35 J F. I criminal cafes, if the witneſſes come not according to the 
time mentioned in the proceſs with which they were ſerved, an 
attachment lies againſt them. Sty. 579. 

6. The delivery of a ticket containing the ſubſtance of the 
writ, is ſufficient ſervice within the act. 5 Mod. 355. Trin. 
9 W. 3. Maddiſon v. Shore. | | 
7. Plaintiff brought an action of debt upon the ſtatute 5 Eliz. 
cap. 9. for 1ol. and declared, that he was warned by ſubpena to ap- 


fear ſuch a day at one chick in the afternoon to be a witneſs, &c. 


and upon nil debet pleaded the /ubpena given in evidence was gene- 
rally to appear at this day, and not at ſuch an hour ; and though a 
ſubpcena to appear at ſuch a day be of that effect that the party 
ought to attend the whole day, and ſo, as it was objected, includes 
that he ought to appear at this hour, yet in reſpect of the va- 
riance it cannot be ſaid to be the ſubpœna on which the plaintiff 
did declare, and therefore he was nonſuited ; andin this Caſe no 
regard was had to the ticket left with the defendant, which was 
according to the declaration. Tr. per Pais, 7th edit. cites 
24 Car. 1. Radford's Caſe. | 


(Y) Puniſhment of Witneſſes for refuſing to be 


ſworn. | 


Salk. 27%. 1. ORD Preſton was committed by the Court of Quarter 


Ty 3 v. Seihons, for refuſing to be ſworn to give evidence to the 
4 M. B. 4. grand jury, on an intliftment of high-treaſon. He was * 


Evidence, 


by habeas corpus into B. R. and Holt Ch. J. ſaid, it was a great 
contempt, and that had he been there, he would have fined him, 
and committed him till he had paid the fine, but being otherwiſe, he 
was bailed. ; | 


(Y. 2) Demeanor of the Counſel, as to Witneſſes. 


I. IN examining a witneſs, counſel cannot quęſtion his awhole life, 

as that he is a whore maſter, Fc. but if he has done fuch a no- 

torious fact, which is a juſt exception againſt him, they then may 
except againſt him. March. 83. pl. 136. Paſch. 17 Car. Anon. 

2. One ſhall not afk a witneſs a geen, the affirmative anſwer 
to which may draw him into a crime. L. P. R. 555. 

3. An evidence given ts a jury may be anſwered by the counſel, 
either by confeſſing and avoiding il, or elſe by encountering the evidence 
given, with giving ſirenger evidence, and of greater credit on the 
other ſide. Mich. 22 Car. B. R. which is upon the matter, a 
denial of the evidence given on the other ſide to be true, by prov- 
ing the contrary. L. P. R. 548. 

4. The defendant's counſel ought to conclude by way of anſaver to 
the evidence that awas given to the jury by the plaintiff*s counſel. Mich. 

24 Car. B. R. for if the plaintift's counſel doth begin the evi- 

dence, it 1s reaſon, that the defendant ſhould ſpeak in anſwer to 
that evidence, becauſe he is upon the defenſive part, and is to 
give anſwer to all that is faid againſt him, in matter of evidence; 
but the plaintiff 's counſel, after this, is to ſum up his evidence to the 
fury, awhich is no more than to put them in mind how he hath proved 
his cauſe. L. P. R. 551. | 

5. Upon a trial at the bar, the counſel of that party who doth 
begin to maintain the iſſue that is to be tried, whether it be the 
counſel of the plaintiff, or the counſel of the defendant, ought 
to conclude the evidence. Paſch. 1650. 1 Maii. B. S. that is 
only ſum up his evidence given; but if he give new evidence, the 
other party hath liberty to anſwer it, or encounter it with another evi- 
dence. . L. P. R. 551. | 

6. Holt would not ſuffer the plaintiff to diſcredit a witneſs of his 
ou calling, he ſwearing againſt him. 12 Mod. 375. Paſch. 
12 W. 3. Adams v. Arnold. | 


(Z) Witneſſes. How many are neceſſary to prove 
a2 a Thing. 
1. WHERE tao or three offences of the ſame ſpecies, and againſt 
the ſame parties, are proved by fingle witneſs, viz. one wwil- 
neſs to each offence, here ſingularis teſtis ſuthcit. King v. Newton, 
in Canc. Stell. Dy. 99. | 


2. Of two accuſers, if one be of his own knowledge, or hearing, 
7 | | | an 
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and told it to another, this likewiſe may be an accuſer. The King 
v. Thomas, for treaſon, Dy. 99. b. pl. 62. Paſch. 1 Mar. A Cafe 
is cited, where ane wha was told it at the third hand, ans admitted 
en accufer. And if one witneſs depoſe'* in the point in queſtion, 
ard ancther in the circumſiance, tliis ſ all be ſuſficient ground for 
the judge to give his ſentence, Dy. 53. b. Marg. pl. 1. Mich. 
10 Jac. in the Star-Chamber, Adams v. Canon. 

3. In the Spiritual Court, one witneſs is no evidence. 2 Roll. 

R. pl. 42. Trin. 16 Jac. B. R. in Caſe of Barnewell v. Tracy. 
It is not ne- 4. M hen a trial is by witneſſes cegular'y, the affurmative ought ta 
ceflary be proved by tu or three witneſſes, as to prove a ſummons of the 

any ca:e at : x . . , 
commer. tenant, or the challenge of a juror, or the like. But when the trial 
Jaw, that a is by verdict of twelve men, there the judgment is not given 
3 upon witneſſes, or other kind of evidences, but upon the verdict, 
fac thou's and upon ſuch evidence as is given to the jury, they give tlieir 


te made by yerdict. Co. Litt. 6. b. 

more than | | 

one witaefs, and the authorities cited Inſt. 6. b. does not warrant the opinion there founded upon 
them; per Holt Ch; J. Carth. 144. Trin. 2 W. & M. in B. R. Shotter v. Friend. 1 he reaſon 
why the civil law requires two witneiles, is becauſe their trial is by witneſſes, and not by a jury of 
twelve; Plo. Com. 12. a. Serjeant Hawkins ſays, that the generality of authorities, cited by+Sr, 
Edw. Coke to prove that one witneſs was not ſufficient to convict a perſon of high-treaſon, 
(3 Iaſt. 24, 25, 26), wholly relate either to the proof of an eſſoin, or of a ſummons in a real action, 
or of the default of perſons ſummoned on a jury or other matters, rather leſs to the point. 2 Hawk. 
Pl. C. 256. cap. 25 ſ. 131. | | 


In = _ 5. There being but one witneſs again? the defendant's anſwer, 
| goa et the plaintiff could have no decree. Vern. 161. pl. 15 1. Paſch. 
v. the tarl 1683. per Ld. Keeper. Alam v. Jourdan. | 

of Bath. . 

Mich. 1653. 3 Chan. Caſes, pag. 13. Ld. Keeper Somers ſaid, he took it that no decree can be 
made ag:ialt a man's anſwer upon the proof of one witnels. 


6. A fingle witneſ5 againſi the defendant's rath, is not fuſhcient 
evidence to decree againtt the defendant, nor will the Court ſend 
it to be tried at law. 2 Vern. 283. Chriſt's Coll. in Camb. v. 
| Widdington. | 
„ F cap. 3. ſet. 3. Nt, perſon ſhall be indicted, tried, or 
= attainted of high treaſon, awhereby any corruption of blood may happen, 
or of miſpriſion of ſuch trenſon, but by the oaths of tus lawful wit- 
neſfſes, beth of them to the ſame overt af, or one of them to one, aud 
another of them io another overt act of ſame treaſon, unleſs the pri- 
foner willingly in open Court confeſs the ſame, fland mute, or refuſe 
to plead; or in caſes of high treaſon, ſhall peremptorily challenge above 
thirty-five of the jury. | 
Provided, that if any perſon indifed, as aforeſaid, of any ſuch a 
treaſon, cr miſpriſon of treaſon, may be outlawed, and thereby attainted 
thereof; and in caſes of high treaſom, where by law the party out- 
lawed may come in and be tried, he ſball upon ſuch trial have the 
benefit of this act. he 
Aud if two diflint treaſins ſpall be laid in one indiftment, one 
2570 to one of the fuid treaſons, and anther witneſs ta another 4 
the 


Evidence. 


the ſaid treaſcns, ſhall not be deemed two witneſſes to the ſame treaſon 
evithin the meaning of the act. 
Provided, that this act ſhall net extend to impeachments, or other 
proceedings in parliament. 
Nor to the treafons of cornterfeiting the coin, the great ſeal, privy 
ſeal, ſign manual, or privy ſignet. | 


(A. a) Objections to the Credibility of a Witneſs 


in that particular Cauſe. | 


1. A Juror who is challenged for giving his verdlict befere hand, or 

for being of counſel of the party or of his robes, cannot give 
evidence to the jury after. Br. General Iflue pl. 65. cites 49. 
Af. 


2. Contra of him vhs is challenged for taking of money or ſuch. 


like he ſhall not give evidence; for this goes in reproof and 
diſhoneſty : Note the diverſity. Ibid. | 
3. A priſoner having eſcaped may be a witneſs to prove the eſcape 
wluntory, upon traverie of an inquiſition for the office of war- 
den of the Fleet againit the warden. Objection, that he was 
returned, and he to ſave his own bond which he gave to be a 
true priſoner and would intitle him to an action of falſe impri- 
ſonment and compared it to the caſe of an uſurious bond; ſed 
per Cur. this bond ig a collateral matter to the eſcape, and the conſe- 
quence of his evidence as to that bond is not material to diſable his being 
a witneſs, and not like the caſe of uſury, for that renders the bond 
void, and this is a matter tranſacted privately between the party 
and the officer, of which there can be no other evidence. 2 Salk. 
690. Mich. 12 W. 3. King v. Ford. | 
4. The maſter may well bring the action where the ſervant 
was robbed ; and to prove what money the ſervant had, which 
was 200]. he was called to prove how much money he had de- 
livered to them, and that he had been formerly truſted by his 
maſter, and had well diſcharged that truſt. Clayt. 35. pl. 62. 
Aug. 11 Car. - . | 
5. A witneſs having taken money, does not incapacitate him from 
giving his evidence; but the jury may give leſs credit to his evi- 
dence, otherwiſe if he take money. upon the event of the cauſe, 


11 Mod. 228. pl. 2. Hill. 8 Ann. B. R. Young v. Slaughterford. 


(B. a) Witneſſes, What Perſons in certain Caſcs 
ſhall not be compelled to give Evidence. 


I. AN iſſue was joined upon a corrupt agreement, and a witneſs 

was called to prove this agreement; and being ſworn aud 
aſked by the defendant's counſel, what money he knew to be 
paid upon that agreement, he appealed to the Court, and de- 
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clared, 
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Anon. S, C. 
aud S. P. 
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clared, that he was and had been for many years the plaintiff”s 
attorney, and that he was employed by the plaintiff 20 draw the 
agreement between the plaintitt who was high-theriff of K. and 
his under-ſheriff; and therefore prayed, that he might not be 
put to diſcover his client's ſecrets wherein he was intruſted; 
whereupon the Court declared, that he ought not to be obliged 
to anſwer that queition ; and thereupon, for want of evidence, 
the jury found a verdict againſt the plaintiff, The Court de- 
clared, if this ſhould be admitted, it would be a manifeſt hinder- 
ance to all ſociety, commerce and conxerſation. Mich. 5 W. & 
ss. 
# 2. A lawyer who was of counſel may be examined upon oath as 
a witneſs to the matter of agreement, not to the validity of an af- 
furance or to the matter of counſel. L. E. 8 1. pl. 8 1. March 83. 
Oneby's Cafe. | 
3. In a trial at the bar, one Mr. Cony a cun/elly at the bar 
was examined upon his oath to prove the death of Sir Thomas 
Cony ; whereupon: Serjeant Maynard urged to have him exa- 
mined on the other part, as a witneſs in | Hoch matters whereof 
he had been made privy as of counſel in the cauſe, but Roll Ch. 
J. anſwered, he is not bound to make anſwer to any thing which 
may @iſclofe the ſecrets of his clients cauſe, and thereupon he was 
forborne to be examined. Cites Styl. 449. Paſch. 1655. Wal- 
dron v. Ward. | | 
4. Mr. Aylott having been cwunſe! for the defendant, deſired 
to be excuſed to be favorn on the general cath as witnefs for the 
3 to give the ⁊ubole truth in evidence, which the Court, after 
ome diſpute, granted, and that he ſhould only reveal ſuch things 
as he either knew before he was of counſel, or that came to his know=- 
ledge ſince by other perſons and the particulars to which he was to 
he ſworn were particularly propoſed, viz. what he knew concern- 
ing a will in queſtion z whether he knew any thing of his own 
knowledge. 1. Keb. 505. pl. 68. Paſch. 15 Car. 2. B. R. Spark 
v. Sir Hugh Middleton. 
5g. A cler attending upon a grand jury, ſhall not be compelled 
to be a witneſs to reveal that which was given them in evidence. 
T. per Pais, 226. 
6. A foliciter or promotor, not to be examined as a witneſs. 
Toth. 275. cites Wilſon v. Grove. Trin. 6 Car. li. B. fo. 626. 
7. A man that conveys lands may be a witneſs to prove he had no 
title, becauſe that is ſwearing againſt himſelf, but he ig nat compel 
{able to give ſuch evidence. 2 Ld. Raym. Rep. 1008. Hill. 
| 2. Ann. Title v. Grovett. | | 
S. p. at=2 8. A falicitor was produced as a witneſs concerning a razure 45 a 
mitted dy, elauſe in a will ſuppoſed to be done by his client; but it appearing that 
og 6 852 * this diſcovery of which he was now about to give evidence, had 
in Caſe of been made before the retainer of him as ſelicitor, the Court were of 
Jones „. opinion that he might be ſwore; otherwiſe if he had been re- 
the Cre, tained his ſolicitor before; the ſame law of an attorney or coun- 
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3 makes Seeral mortgages to B. C. ol D. MET in the laſt 
mortgage B. is a party, and agrees that after he is paid he will ſtand 
a truſtee for D. It was decreed that C. ſhall be paid before D. for {| 29 J 
all the Arie, being trunſacted by the ſame [crivenor, notice to him 
vas notice to D. 2 Vern. 574. pl. 519. Hull. 1706. Brotherton 
v. Hatt and 
Io. Ina trial at ai prius at Weſtminſter, one Saunder who had 

drawn an indenture of agreement betwveen a ſheriff and his under ſbe- 
riff, being produced to prove a corrupt agreement between them, 
he was not compelled to diſcover the matter of it though he was not a 
counſellor ; and per Holt Ch. J. it ſeems to be the /ame law of a 
ſcrivener, Skin. 404. pl. 40. Mich. 5 W. and NM. B. R. Anon. 


PE EI 
: 


ET I 0000000000000 


— 


(C. a) Witneſſes. What Perſons ſhall not be Wit- 


nelles unleſs ſworn. In what Cates, and how. 


W 


| 1 Lord Mohun put the Court to declare, that a peer 2 Mod. 99% { 
produced as a witneſs ought to be ſworn, becauſe he >: 2 _ | 

ſaid hs Houſe of Lords had made an order contra. 3 Keb. 631. 05 3 b 
pl. 26. Paſch. 28 Car. 2. B. R. Earl of enn v. Lord all of opi- 5 
Digby. nion that he 4 
ought to be | \ 

ſworn, and fo he was, is fare fon, — Freem. Rep. 422. pl. 566. S. C. held accordingly. 


x 
And per totam Curiam, though a peer cannot be compelled to be ſworn, yet if he be not ſworn, what- | 
ſoever he ſpeaks is no evidence, and ſo he was ſworn. | 


2. Qualers are not ſworn when they give evidence, but only 


take a /olemn affirmation, and this is by an act of parliament made 
1 Geo. L. E. 17. pl. 8. 


(D. a) 1 of and to Witneſſes in general. 


How it muſt be, or may be. 


— IO ACTORS . 


WIrVVS S are ſworn to tell the truth of what they See tit. 


know, not wwhat they believe, for they are to ſwear nothing N 
but what they have Heard or ſcen. L. E. 16. pl. 4. cites Lib. Aſſiz. the matter | 
An. 23. Placit. 11. Vaugh. 142. Buthell's Caſe. HR to 

orth v. ; 
Viner, as ; propoſed by the plaintiff 's counlel, | 


2. To make mention of matters againſt a witneſs which is nt to 2 _ 545 
the preſent purpoſe, but improper and defamatory, will give a good . Kiten rs 
action upon the caſe. Reſolved on evidence upon a trial at bar. Car. 2. 8. 


MSS. Rep. Mich. 19 Car. 2. in the Caſe of Sir John Turber- C. but this 


0 — — 


Nod, 3. Pl. 13. Anon. S. C. but S. P. does not appear. 4 


5 Wn Ty) <4 o 1 * 
. Kr 


(E. a) 


(E. a) Witneſſes. Perſons injured. 


S. C. 2:4 1. INdictment for a cheat done to J. S. by impoſing upon him a 
_ 6 2 e quantity of beer mixed with vinegar and grounds of coffee for 
chanting Port <vinez one of the defendants pretended to be a broker, and 
thioptetend- the other a Portugueze merchant, for the better carrying on of 
2 bu ges _ the cheat; and per Holt Ch. J. J. S. was allowed to be a witneſs to 
va ue. But prove the fact upon the trial, for in ſuch private tranſactions no- 
the indit= body elſe can be a witneſs of the circumſtances of the fact, but 
were Rage he that ſuffers. 1 Sals. 286. Mich. 2 Ann. B. R. the Queen v. 
"A teins Mackartney & al. 


called Vi- 
wuz prætenſum. 6 Mod. 301, 302. Mick. 3 Ann, — 7 Mod. 119, 


(F. a) Witneſſes. Who. Particeps Criminis. 


1. IF there be diverſe d-fendants, and one of them does not accuſe 
| himſelf, but accuſes his companion, another defendant, he 
ſhall not be reccived as a competent teſtimony to condemn his 
companion; but if he had accuſed himſelf, then he ſhould have 
5 been received as a competent teſtimony to condemn his compa- 
nion. Noy. 154. Anon. | | 
2. A man attainted of piracy is not a good witneſs to prove 
another guilty or not guilty of piracy. P. 15 Ja. B. R. per Cur. in 
2 Woodford's Caſe, upon evidence at bar, Trial. (H. f.) 
pl. 2. . 

3. If a man upon examination accuſes another of piracy, and 4 
ter he himſelf ts attainted of piracy, and after being pricked in his 
conſcience ſends for the party accuſed, and acknowledges before 
witneſſes that he accuſed him dels falſely, and by procurement of a 

firanger, yet this confeſſion ſhall not be taken to enfeeble his teſti- 
mony made before his attainder, becauſe it is made by a man at- 
tainted. P. £1 Ja. B. R. Woodford's Caſe, per Gar: præter 
* who ſeemed to incline e contra. 2 Roll. Trial (H. ſ.) 

. 

So particeps 4. In treſpaſs it appeared by the witneſs's own evidence that 

eoodwitnef, he himſelf was one of the perſons guilty of the treſpaſs, but was left 
up a pe- Out of the declaration; per Hale, he is a legal witneſs, although 
nal Ratute. his credit was leſſened by it, becauſe he ſwears matter to his own 

2 J%: 155- diſcharge; for if judgment paſs againſt the defendants, and they 

have ſatisfied the condemnation, b may plead the ſame in bar of 
any action brought againſt himſelf. Mod. 283. Trin. 29 Car. 2. 
B. R. Lutterell v. Reynell. | : | 

2 —5 5. And this teſtimony may be ſupported by collateral dec la- 
16:4. B. R. rations of his to the ſame purpoſe, thereby to prove that he was 
it is ſaid conſiſtent with himſelf, whereby his teſtimony was corroborated. 


ans Fa 4 But !hefe in the ſimul cum are no witneſſes. Ibid. 
ter 35 proved againkt them——aAs where they are put in by covin to take away their teſtimony. 
| There 
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There the juſtices may and ought to receive their teſtimony; and fo it was done in the Caſe 4 " 
of Dymoke & al. So it the plaintiff ſurceaſes his ſuit againſt any defendant at the aflizes. Godb. 4 
326. pl. 418. Paſch, 21 Jac. B. K. Anon. ö 

| 

7 


5. Witneſſes which were defendants, and which are ſuppreſſed by L 41 J 
order of the Court, although that afterwards there are no proceedings | 
againſt them, yet they Mall not be allcaved of at the hearing of the 
cauſe; agreed per tot. Cur. Godb. 439. pl. 504. Mich. 4 Car. in 311 
the Star-Chamber. Huet v. Overy. And this was declared to be wu 
the conſtant rule of that Court. 

6. An information was againſt A. for ſeducing and debauching a 
young lady, M. was admitted an evidence, and ſworn in behalf of 
A. Skin. 81. pl. 23. Mich. 34 Car. 2. B. R. Lord Grey's Caſe. 

7. The defendant was convicted upon the ſtatute of 13 Car. 2. 
againſt ki//ing deer, upon oath of the informer, who ig to have a 
moiety of the penalty of 201. It was objected, that the informer 
ought not to be a witneſs, becauſe he is to have a moiety of the 
forfeiture; fed per Curiam he zs a good witneſs. 3 Mod. 114. 

Trin. 2 Jac. 2. B. R. Jennings v. Hankys. | 

8. B. was indifted for firiking H. in Weſiminſter-Hall fitting the 
Court, and H. was the evidence allowed, although B. proved that 
F. offered B. to compound the proſecution, for ſuch act ſhall not in- 

validate his teſtimony, becauſe it ſhall be intended that ſuch cempo- 
ſition was for the battery, and net for the contempt done te the Court. 
Sid. 211. pl. 8. Trin. 16 Car. 2. B. R. the King v. Bockman. 

9. C. was indicted for a miſdemeanor in receiving flolen goods, Comb. 289. 

knowing them to be ſtolen ; and he very thief was produced as an the King 

evidence, who confeſſed the fact, he being brought up by habeas e | 

corpus ad teſtificandum from the Compter ; per Holt Ch. J. fame Cate. 
theſe indictments were never thought good by me before I came 

upon the bench, though I have been over-ruled in it once; but 

let us try the fact firſt, and it ſhall be conſidered after whether 

the indictment be maintainable. And he ſaid, ſome judges would 

try a trover for goods before an indictment for the taking; but 

he never would do it, but rather get a juror withdrawn, if the 

matter had proceeded ſo far, that the plaintiff might not be non- 

ſuited; and the plaintiff in this action was bound in a recogni- 

zance to proſecute the principal felon in 4ol. in Court. 12 Mod. 


520. Paſch. 13 W. 3. the King v. Croſs. 1 
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(G. a) Witneſſes diſabled by Crime. Ml 


— w_w-n 


— — 


Enabled by Pardon, or ſome Aſter-Act. 


— 
— ͤ — — — 


1. IN the Star- chamber, exception was taken to one of the 

witneſſes, viz. Dr. Spicer, becauſe he had „alen plate, and 
had been pardoned for it. But notwithſtanding the exception, 
tbe Court did allow of the teſtimony of the faid Dr. Spicer. 
| | | . Note, #1 


4a 
33 1 NI 1 5 
r 
m 5 — — - 


8. P. 
Skin. 578. 
Croſby's 
Caſe. 


Evidence. 


Note, It did not appear in the Caſe of Fines, the principal caſe, 


whether the pardon by which Dr. Spicer was pardoned were a. - 


general pardon, or whether it were a particular and ſpecial par- 


don. L. E. 38. pl. 10. cites Godb. 288. Paſch. 21 Jac. B. R. 


or. Henry Fines Caſe. | | 

2. Note, In the Caſe of the King v. Ford, 2 Salk. 690. it was 
argued, that a bare convifton of perjury, would take away one's 
evidence; becauſe it ig an infamous crime, not ſo of barratry, 
which was not of an infamous nature, without an infamous pu- 
niſbment inflicted, as the pillory, &c. but the Court held contra, 
and that it was not the nature of the puniſhment, but the * na- 
ture of the crime, and the conviction thereof, that created the in- 


DL 42 J famy; and per Holt Ch. J. if one be convicted of perjury on the 


Keb. 134. 
pl. 60. 
* 


ary v. 
Small brook. 


fatute, he cannot be reſtored to his credit by the King's pardon, 


for by the ſtatute, it is part of the judgment, that he be infamous 
and loſe his credit; but he may be reſtored to his credit by a „la- 
tute pardon ; but in indictments of perjury at common law, the in- 
famy is only the conſequence of the judgment, and therefore the 
King's pardon in ſuch caſes, reſtores the party to his credit. 
L. E. 37. pl. 7.—cites 2 Salk. 514. 
3. It was reſolved by all the judges, that thoſe priſoners who 
were equally culpable with the reſt, may be made uſe of as wit- 
nefſes againſt their fellows, and they are lawful accuſers, or 
lawful witneſſes, within the ſtatute. 1 Ed. 6. 12. 5 & 6 Ed. 6. 
c. 11. & 1 Mar. 1. And accordingly at the trial of thoſe men, 


ſome of their partners in the trea/on, were made uſe of againſt the 


relt ; for lawful witneſſes within thoſe ſtatutes, are ſuch as the law 
all;weth ; and the law alloweth every one to be witneſſes, who 
is not convicted, or made infamous for ſome crime; and if it 
were not ſo, all treaſons would be ſafe, and it would be impoſſi- 
ble for one who conſpires with never ſo many others to make a 
diſcovery to any purpoſe. But the Ld. Ch. B. Hale faid, that if 
one of theſe culpable perſons be promiſed his pardon on condition to 
give evidence againſt the reſt, then that diſables him to be a wit- 
neſs againit others, becauſe he is bribed by ſaving his lite to be a 


witnels, ſo that he takes a difference where the promiſe of pardon is 


to him for diſcloſing the treaſon, and where it is for giving evidence. 
But ſome of the other judges did not think the promiſe of par- 
don, if he gave evidence, did diſable him; but they all adviſed, 


that no ſuch promiſe ſhould be made, or any threatenings uſed 


to them, in caſe they did not give full evidence. L. E. 48. pl. 24. 
cites Kelynge 18. 5 
4. In evidence on a trial at bar, it appeared, that one Alcott, one 


of the witneſſes for the defendant, was indifed of perjury, in the 


time of Cromwel, and verdit given againſt him; but by the death 


S. C. held of Cromwel, judgment was not entered, but all proceedings vacated. 


accordingly, 
The Court 

would nzt 

admit the 


The plaintiff's counſel offered this verdict in evidence to weaken 
the credit of the witneſs, but the Court reſolved, that the 


ſaid verdict is now totally deſtroyed, and cannot be given 
| ; 10 


Mk ..c a nM 


Evidence. 


in evidence. Raym. 32. Mich. 13 Car. 2. B. R. Finch v. 
Smalbrook. | ; 


of government ; but it was agreed, that evidence might be given viva voce, to prove hi 
the other fide, to eſtabliſn the witneſſes credit, produced a pardon of the perjury ; but per Cur. that 
will not do, for it cannot reſtore him to his credit. Sid. 51. pl. 16. Wicks v. Smalbroke. S. C.— 


b. If one be convicted of perjury, upon the ſtatute, he cannot be 
reftored to his credit by the King's pardon ; for by the ſtatute, it 
is part of the judgment, that he be infamous and loſe the cr-dit 
of teſtimony; but he may by a ſtatute pardon. But in other caſes, 
where the infamy is only the conſequence of the judgment, the 

King's pardon may reſtore the party to his teſtimony. 2 Salk, 
69 1. in pl. 3. Mich. 12 W. 3. B. R. cited by Holt Ch. J. as held 
upon a trial at bar. ä 


mony; but otherwiſe, where it is upon the ſtatute ; for in that caſe, he muſt reverſe the judgment, 


or he cannot be reſtored, 2 Salk. 314. Mich. „ W. 3. B. R. The King v. Grepe. 


(H. a) Proceis againſt Witneſſes. And Puniſhment 43 J 


of not appearing. 


1.13% £43 NACTS, that when a deed is denied in the King's 

at. 1. cap. 2. Court, wherein witneſſes be named, proceſs ſhall be 
awarded to cauſe ſuch witneſſes to appear as has been uſed, ſo that if 
none 7 them came in at the great diſtreſs returned, or if it be returned, 
that they have nothing, or that they cannot be found, yet the taking of the 
ingueſt ſhall not be deferred ; and if the witneſſes come in at the great 
2 and the inqueſt for fome cauſe remains untaken, the wiineſſes 


bail have the like day given them, as is aſſigned for the taking of the 


inqueſt ; at which day, if the witneſſes do not appear, the ae that 
awere firſ} returned upon them, ſhall be forfeit ; and the taking of the 
znqueſt ſhall not be deferred, becauſe of their abſence. And for abſence 
of witneſſes, dwelling within franchiſes, where the King's zurit ori- 
ginal does not run, the taking of an inqueſt ſhall not be deferred. 

2. In quare impedit, it was ſaid per Belk, that at the laſt aſ- 
ſiſe in Eſſex, before Ludlow in aſſiſe of rent; the ue was, that 
ne chargera pas by the deed, and proceſs was made againſt the wit- 
neſſes, becauſe witneſſes were in the deed. Finch. ſaid, certainly 
it was againſt the law, for the deed is not denied, but Kirton 
contra; for a //ranger to {he deed cannot have other nature of an- 
ſwer; for he cannot deny the deed ; therefore the deed is fo far 
denied, that a ſtranger may deny it, therefore quære. Br. Teſt- 


moignes, pl. 1. cites 43 E. 3. 2. | 

3. In aſſiſe, the tenant pleaded bar by one who had nothing but 
gate for life, the remainder to one J. que eflate the tenant has, and 
that the tenant jor liffaliened to the plaintiff and died, and J. entered 
que eflate the tenant has, and gave colour to the plaintiff; and the 
plaintiff ſaid, that where he ſaid, that the firſt tenant had only 


Vo. XII. E | eſtate 
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evidence, be- 

cauſe all is 
di ſcontinued 
by alteration 
m perjured ; * 


At common 
law, it is 
y 4 con- 
{eq ential 
dil ility ; 
tiiereiore in 
this caſe, 
the King 
may pardon, 
and that re- 
ſtores him 
to his teſti- 


nen 9 


r al 


43 


Evidence. 


eſtate for life by leaſe of W. N. the remainder to J. be had efate 


rail by the deed of W. which he had ſhexwed ; and the tenant ſaid, 
that nient le fait & non allocatur, for a ſtranger, &c. and therefore 
he /aid, that ne dona pas by the deed, and the others contra; and 
proceſs was againſt the witneſſes, as well as if he had had iflue 
upon non eſt factum, contra it was ſaid therefore the next term. 
Br. Teſtmoignes, pl. 3. cites 2 H. 4. 21. | | 

4. In aſſiſe by an infant, deed of the grandfather, with war- 
ranty war pleaded in bar, in which witneſſes were named, and the 


aſſiſe was charged upon the circumſtances of the deed, without 


making proceſs againſt the witneſſes. Br. Teſtmoignes, pl. 10. 


L 44 ] 


cites 18 Aſſ. 11. | 

5. Where the ue was that ne releaſa pas by the deed before 
the note levied, which iſſue was taken by a flranger to the deed, 
proceſs was made againſt the witneſſes as it was faid ; for 
though the deed is not exprefsly denied, it is denied in as much as 
a ſtranger may deny it. Br. Teſtmoignes, pl. 2. cites 44 E. 3. 


6. Where witnefſes male default at the grand diftref5 no fur- 
ther proceſs ſhall be made againſt them, but only againſt the in- 


queſt; for the Szatute of York is, that by default of the witneſſes 


at the grand diſtreſs, the inqueſt ſhall not be denied by the ab- 
fence of the witnefles. Br. Teſtmoignes, pl. 5. cites 8 Af. 15. 

7. Aſiſe againſt an infant who pleaded releaſe Eq the plaintiff bear- 
ing date at Fj which was denied, and witneſſes were named in 
the deed, by which proceſs iſſued to ſheriff to caufe the witneſſes 
to come, and the inqueſt was of the fame viſne, where the in- 
queſt were named, and after it was ſaid that they cannot take in- 
queſt of the foreigners upon deed bearing date at H. and after this 
pannel was ouſted, and proceſs continued againſt the witneſſes, 
and proceſs to cauſe a jury to come from the city of E. notwith- 


ſtanding that the tenant be within age, and cannot be attainted of 


the difleifin by the trial of the deed. Br. Teſtmoignes, pl. 6. 
cites 20 Aﬀl, 13. | 3 5 
8. In 4%iſe by an infant, deed of bis father with warranty was 
pleaded, and ingueft was of the circumſtances, and proceſs was made 
againſt the witucfics alſo as well as if he had been of full age and 
had denied the deed quod nota, and at the grand diſtreſt they did 
not came by which the aſliſe was taken as the ſtatute wills, with- 
out having regard to their nor coming, to which it was ſaid that 
the fiutute does nit give it, but where the deed is denied at the miſne of 
the parties, ſo in this caſe ; and i the Court will enquire of office, 
as above, the proceſs remains at common law, and thereupon they 
were adjourned into Bank, therefore quære. Br. Teſtmoignes, 
pl. 7. cites 11 Aſſ. 19. | 
9. In afſiſe by an infant, the tenant pleaded deed of the an- 
ce{ior with warranty, and the plaintiff ſaid that riens paſſa by the 
deed, and the aſſiſe was awarded without making procets againſt 
the witneſſes, becauſe the deed bore date in the will where the land in 


the plaint lay: for by ſome if it had bore date in anther county, then 


| procets. 
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* ſhall be made againſt the witneſſes, quære inde. Br. 
eſtmoignes, pl. 11. cites 22 Aſſ. 11. | 
Io. In aſſiſe deed is pleaded at iſſue in which are witneſſes, and 
the plai tif averred all to be dead, et non allocatur, but proceſs made 
upon the ſtatute z for this comes in by return of the ſheriff. Br. 
Teſtmoignes, pl. 13. cites 25 All. 14. and 26 Aſſ. 8, accordingly. 
11. In aſſiſe a man made feoffment without deed and delivered 
ſeiſiu upon condition contained in certain indentures, and N hs were 
iu the indentures ; the feoffor entered for condition broken, the 
other brought aſlize ; the tenant pleaded this matter, he ſhall not 
have procets againſt the witneſſes, contra. if the feoffment had 
been by deed, and witneſſes had been in the deed of ſeoffment, 
for the feoffment upon condition is the force of the bar and not the in- 
dentures, Br. Teſtmoignes, pl. 14. cites 28 Aſſ. 1. 

12. In aſſiſe by an yo deed of the anceſtor was pleaded, and 
witneſſes named, and the aſſiſe was awarded without making pro- 
ceſs againſt the witneſſes, and good per juſticiarios; for proceſs 
ſhall 124 be made againſt the witneſſes but where the deed is denied, 

and N in aſſiſe ſpall nit be ſuffered to deny the deed; for there 
the aſhiſe ſhall inquire of all the circumſtances. Br. Teſtmoignes, 
pl. 15. cites 29 Aſſ. 57. 

13. In aſſiſe, the tenant pleaded releaſe of the plaintiff, to which 
the plaintiff /aid, that after this the tenant leaſed to him for years, 
and after by his deed, & c. releaſed to him in fee. Lud. ſaid, he did 
not releaſe by the deed prift, and the others e contra, and proceſs 
was made againſt the witneſſes; for the deed is in a manner denied 
quod nota. Br. Teſtmoignes, pl. 16. cites 31 Aft. 25. 

[4. Deed was pleaded in bar, and the plaintiff ſaid, that no- 
thing paſſed by the deed. And per. Townſend, proceſs ſhall not be 
made againſt the witneſſes, but Brian and Vaviſor contra. Br. 
Teſtmoignes, pl. 21. cites 5 H. 7. 8. 

15. In alliſe by an infant, deed of the anceſior with warranty 
evas pleaded in which were witnefles, and proceſs was made 
againſt the witneſſes upon the circumſtances without denying 
the deed, quod nota. Br. Teſtmoignes, pl. 17. cites 25 Aff. g. 

16. In afliſe of rent the defendant pleaded releaſe of ai! the right 
of the father of the plaintiff, in which were witneſſes, and the 
plaintiff /aid, that non eff factum, and the defendant would have 
confeſſed the witneſſes dead if the plaintiff would have affented to 
have maintained the aſſiſe; and the plaintiff would not aſſent but 

prayed proceſs againſt the witneſſes, Br. Teſtmoignes, pl. 18. 
cites 41 Afi. 6. 85 | 


17. In aſſiſe of rent the tenant pleaded hors de ſon fee, the other © 4s J 


ſhewed deed of rent-charge made dy W. N. Knight, he ze 
charga pas by the deed, and per Cur. proceſs was made againſt 
the witneſſes, though the deed as not denied. Br. Teſtmoignes, 
pl. 19. cites 41 Af. 23. But Thorpe and Finch. were of a con- 
trary opinion, H. 42 E. 3. in a quare impedit. 


18. Aſſiſe baron and feme, who pleaded releaſe, which was denied, 
and in which were witneſſes, —p proceſs was made againſt _ : 
| | 2 the 
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the ſheriff returned that they were dead, and after the feme avas re- 
ceived in default of the baron and pleaded the ſame deed again, and 
' prayed proceſs againſt the witneſſes, and could not have it be- 
cauſe the ſheriff had returned them dead before, by which the 
alſiſe was awarded quod nota. Br. 'Teſtmoigncs, pl. 20. cites 
43 Atl. 16. | | 5 | 

19. In zreſpaſs per Martin and Rolf, if a deed in 4vhich are awit- 
one/ſes be pleaded in treſpaſs, and is denied, proceſs ſhall iſſue againſt 
the witneſſes, and yet it is action perſonal. Br. Teſtmoignes, 
eines FL 6.5. af the end. 4 

20. In aſſiſe, if deed pleaded is confeſſed and avoided, it is ſaid 
that proceſs ſhall not iſſue againſt the witneſſes. Contra, where 
the dced is denied; for in aſſiſe, if the tenant pleads jointenancy 
by deed, and the plaintiff ſhews that the jointenancy was con- 
veyed pending the writ, proceſs ſhall not iſſue againſt the wit- 
neſſes. Br. Teſtmoignes, pl. 25. cites 7 Aſſ. 10. 

21. In aſſiſe by ib the one an infant, and the other nat, and 
deed of their anceſtor was pleaded, by which the aſſiſe was 
awarded at large of the circumſtances againſt him who was within 
age, and he of full age was compelled to anſwer, who ſaid, that 
nothing paſſed by the deed, and witneſſes were in the deed, and 
therefore proceſs was awarded againſt the witneſſes. Br. Teſt- 
moignes, pl. 26. cites 26 Aſſ. 65, | . 

22. Proceſs ſhall 2 be againſt the witneſſes unleſt the party 
prays it, quod nota. Br. Teſtmoignes, pl. 27. cites 12 E. 4. 4. 

23- In ward the defendant pleaded feoffmenit of the anceflor of 
the infant, the plaintiff /aid that it was upon condition to infeoff the 
heir at his full age by colluſion, to ouſt him of the ward, &c. The 
defendant /aid that it was ſimple and withont condition, or col- 
luſion; Priſt. and the others e contra, and the defendant prayed 
proceſs againſt the witnefles, and had it. Br. Teſtmoignes, 
pl. 28. cites 45 E. 3. 22. 3 N | 

A ſeme co 24. 5 Eliz. cap. g. ſect. 12. enacts, that none ſerved with pro- 


ben : Pg 3 ceſs out of a Court of record to teſlify as a witneſs [Being tendered 


proceſs as Cnventent charges, and having no reaſonable lett ) ſhall therein male 
a witae's, default, on pain to forfeit to the party grieved 101. and beſides to yield 


der- 7 : . . 
13 him ſuch farther recompenge as the judge FA the fame Court ſhall think 


charges, but fit; according to the damage [uſtained, which ſaid "ſums ſhall be by him 


ſhe did nt recovered in any Court of record by action of debt, in which no wager, 


debt brought 
on this ita- g ; 
tute tor the 10 J. for her not appearing, it was held that ſhe was within the ſtatute, and that 
the tender of the charges was to be to her, and not to her huſband ; and judgment for the 
Pliiwuiift, though it was moved in arreſt of judgment, that the plaintiff did declare that tha 
hot-appearance was to his damages, but did not ſhew what damages. Cro. E. 139, pl. 2. Paſch. 
3: Eliz. B. R. Hzvithbury v. Harvy, & ux. Le. 122. pl. 166. Havithlome v. Harvey, 
S. C. adjudged for the plaintiff. A note of proceſs was left at the defendant's (the witneſs's) 
houſe, bring 40 miles from London, and 12d. to bear his charges which the party did ac- 
cept; and the party who ſerved the proceſs promiſed the defendant ſufficient coſts. Exception was 
taken, 1it, Becauſe the proceſs was not ſerved upon the defendar.t as the ſtatute requires, but a note 
en, thereof, and it being a penal ſtatute, ought to be taken ſtrictiy. 2dly, That 12 d. only was de- 
J,vered, which was no reaſonable ſum for coits and charges according to the diſtance of the place, a; 
ac Hatute ſpeaks ; and therefore the promile that he would give h. m ſufticicat for his colts afterwards 
| 30 


appear. In Sin Sc. ſhall be allowed. | 


D 
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1: net good, 3dlv, The party who recovers by force of this ſtatute, ought to be a party grieved and 
; eamnitied, as the ſtatute ſpeaks, by the not-appearance of the witneſs ; and becauſe the plaintitf had 
pot averred that he had loſs thereby, and theretore conceived the action not maintainable, Put tor the 
firſt tho Court was clearly againſt him, becauſe it is the common courle to put divers in 6 
one proceſs, and to ſerve tickets, or give notice to the firſt perſons who are ſummoned, [ 4 ] 
and to leave the proceſs itſelf with the laſt only, and that is the uſual courſe in Chancery; but if 
there is only one in the proceſs, then the proceſs itfelf ought to be left with the party. As to the 24 
the Court did conceive that the acceptance ſhould bind the defendant, but if he had refuſed it, there 
he had not incurred the penalty of the ſtatute ; ior he ought to have tendered ſufficient colts according 
to the diſtance of the place, which 12 d. was not, it being 60 miles diſtant, But as to the zd excep- 
tion, the Court was clear of opinion, that action would not lie tor want of averment that the plain- 
tiff was damnified for the not-appearance of the defendant ; and fo it was adjudged that the plaintiff 
nil capiat, per billam, Mar. 18. pl. 43. Paſch. 15 Car. Goodman v. Weſt. Jo. 430. pl. 3. 
Goodvin v. Weſt. S. C. held accordingly. Cro. C. 540. pl. 4. S. C. adjudged for the defend- 
Ant. 5 Mod. 355. Trin. 9 W. 3. Maddiſon v. Show. S. P. the Court of C. B. held the decla- 
ration ill, becauſe the plaintiſf had not ſet forth any ſpecial damage ſuſtained by him by defendant's 
not appear ing to give evidence, as that he was nonſuited or could not proceed to trial for want ef the 
defendant's evidence, and a particular damage muſt be ſet forth; and afterward a writ of error was 
brought on this judgment, but it was affirmed, though contrary to the Caſe of Cro. E. 1:0. & Le. 
122, In ſuch caſe plaintiff ſhall have his coſts too. Comb. 449. S. C. I Salk, 206. 
pl. 4. Shore v. Maddiſton. S. C. accordingly. 


5. One was ſubpoenacd ad teſtificandum, and prayed a privi- 1 
ledge from being arreſied, which was granted; and per Cur. it will | 
ſuperſede an arreſt upon mean proceſs, but not upon an execution ; yet 1 
the ſheriff in that caſe may be committed for the contempt. Tri. 1 
per Pais, 7th edition, 330. ſect. 1. cites Mich. 15 Car. 2. B. R. | 1 


(I. a) Witneſſes joined to the Inqueſt. In what | | 
f 


= | SQiaaſes. 


1. A Witneſi who was outlawed, was ſworn with the inqueſt. E 
Br. Teſtmoignes, pl. 29. cites 34 E. 1. & Fitzh. Pro- 1 
ceſs, 208. | 1 
2. Aſſiſe was brought by an infant, and deed of his anceſior was Ji 
eaded in bar; and per Thirn. Hank. and Norton, the circum- 41 
ſtances ſhall be enquired, and the witnefles joined to the inqueſt, 111 
| quod nota. Br. Teſtmoignes, pl. 4. cites 12 f. 4. 9. | 
| 3. When proceſs uſed ro be made out againſt the witneſſes in 1; 
E | carta nominata to join with the jury in trial of the deed, as was | 
| uſed before the ſtatute of 12 E. 3. c. 2. (his teſtibus) being then I! 
part of the deed, then the number was uncertain, according as ; f 
the number of witneſſes were in the deed ; wherefore no attaint | | 
EE lay, if the deed were athrmed, becauſe more than twelve joined 
in the verdict. But otherwiſe, if the deed was not fqund, be- 
cauſe witneſſes cannot prove a negative. T. per P. 72, cites 
F. N. B. 106. h. 1 Inſt. 6. 2 Inſt. 130, &c. 


(-K. a) Witneſſes. Privileged from Arreſts, - 


b! 'H E Court was moved to diſcharge one Cullins, that was 0 
> arreſted as he was attending the Court, to give teſtimony | 
; E 3 as - 
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as a witneſs in a cauſe, and for an attachment againſt the parties 
that did arreſt him. Germain Juſtice, abſente Roll Ch. J. 
Take a ſuper/edeas, and let the parties ſhew cauſe why an ar- 
zachment ſhall not be granted againſt them that arreſted him. 
Sty. 305. Mich. 1653. Anon. ö | 
[ 47 J 2. If a witneſs, coming to teſtify in a cauſe in Middleſex, and 
| be arreſted in London, by one knowing the cauſe, he hath no re- 
medy, but by a habeas corpus, to examine and deliver him thereby; 
but if there be any contempt by the officer, &c. an attachment 
may afterward be awarded againſt him; for they are as well to 
have privilege, as the parties. L. E. 29. cites 1 Keb. 220. 
pl. 28. Hill. 13 Car. 2. B. R. Vandevelde v. Lluellin. 
| 3. He who has a /ubpzna to give evidence, may have a writ of 
privilege, to protect him going and coming. L. E. 29. pl. 46. 
Cites 1 Vent. 11. Hill. 20 & 21 Car. 2. B. R. Anon. | 
4. The Courts not only protect the parties themſelves, but all 
witneſſes are protected eundo & redeundo ; for ſince they are 
obliged to appear by the proceſs of the Court, they will not ſuf- 
fer any one to be moleſted, whilſt he is paying obedience to heir 
writ, G. Hiſt. C. B. 168. cap. 17. 5 — 


(L. a. 2) Witneſſes. Not to be enforced to give 


- Evidence againſt themſelves. 


Mo. ge6. 1. A Prohibition ſhall go to Court Chriſtian, if they compel a 


EL wy man to be a witneſs againſt himſelf ; for (unleſs in cauſes 


Collier. matrimonial, and teſtamentary) nemo tenetur prodere ſeipſum. 
S. C. it Cro. E. 201. pl. 28. Mich. 32 & 33 Eliz. B. R. Cullier v. 
r | 
continency, and the Spiritual Judge would have examined the parties upon oath, whether they did 
the fact or not; and prohibition was granted. ——4 Le. 194. pl. 397. 34 Eliz. in C. B. che S. C. 
the Court would adviſe. 


(L. a. 3) Evidence by Jurors. 


S. f. Tr. 1. FF either of the parties deſire, that a juror may give evidence 
+ bar, M of ſomething of his own knowledge to the reſt of the ju- 
the Court rors, the Court will examine him openly in court upon his oath, and 
— 2 — he ought not to be examined privately by his companions ; per Curiam, 
the cvidence Sty. 233. Mich. 1650. B. R. Bennet v. Hartford (Hundred). 


as well asthe jury. 


IN. a) 


Evidence. 


(M. a) Examination of Witneſſes. What they may 


be examined to, and how. 


1. IN ſome caſes, the Courts of common law do judge upon 

witneſſes ; but they muft ever give their teſtimony viva voce, as 
in dower, if the ifſue be, whether the huſband be alive or not, 
&c. 4 Inſt. 279. | . 


2. The plaintiff's commiſhoner would not let a witneſs de- [ 
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clare the whole truth, but Held him frily to the interrogatories, to 4 Inſt. 258. 


rifle the truth. This was held a miſdemeanor, and, that commiſ- “. 


ſioners to examine, ought to be indifferent, and by all means to 
expreſs the truth, and they are not ſtrictly bound to the end of 
the interrogatories, but to every thing alſo which ariſes neceflarily 
upon it, for manifeſting all the truth concerning the matter in 
queſtion. And where one of the commiſſioners went out of 
the place to the plaintiff into another room during the examination, 
and had private conference with him, it was held, that a com- 
miſſioner ought not before publication diſcover to any of the par- 
ties what any witneſs has depoſed, nor to confer with the party af= 
ter he has begun to examine on the interrogatories, to take new in- 
ſtructions to examine further than he knew before, and if he 
does, he is puniſhable by fine and impriſonment. 9 Rep. 70. b. 
Trin. 9 Jac. in the — Peacock's Caſe. 

3. The defendant's commiſhoners for examining witneſſes, 
met at the time and place appointed, but refuſed to join and act in 
the execution of the commiſſion, and upon affidavit made of this, 
the Court ordered, that the defendant ſhould name other com- 
miſſioners, and it was prayed, that the plaintiff might name other 
' commiſſioners too; . one of his commiſſioners was not 

there, ſo that it ſeemed to have been a practice; and the Court 
douhted whether an attachment lay againſt the defendant's com- 
miſſioners or not. Et adjornatur. Hard. 170. pl. 6. Trin. 
12 Car. 2. in the Exchequer, with Forteſcue & al. 

4. Where 74090 witneſſes -were produced as witneſſes, to prove a 
bond ſuſpeed of forgery, the Court upon motion ordered the wit- 
neſſes to be examined apart, and the one not in the hearing of the 
other. Sid. 131. pl. 1. Paſch. 15 Car. 2. B. R. Guilliams v. 
Hulie. | | 

5. A witneſs ſwears, but to what he hath ſeen or heard, generally, 
or more largely, to what hath fallen under his ſenſes ; but a juryman 


fevears to what he can conclude, and infer from the teſtimony of ſuch 


witneſſes, by the act and force of his underſtanding, to be the 
fact inquired after. Vaugh. 142. Per Vaughan Ch. J. in 
Buſhell's Caſe. | 5 | 
6. The party who produceth a witneſs, cannot examine to the diſ= 
credit of ſuch witneſs ; per Eyre, Devon. Lent Circuit, 1722. 
And in criminal caſes, where the priſoner calls perſons to his re- 
* E 4 | putation, 


— 
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putation, this gives an handle to the Crown to give evidence of 
the priſoner's reputation. Per Page. 


(M. a. 2) Examination on a Voire Dire. 


1. [JFON a R Hallenge to a juror, the way is to examine him upon 
a voire dire, as to the truth of the challenge. Dy. 195. 
2. pl. 35. Hill. 3 Eliz. | | 
2. 'Thoſe that produce an evidence, ought to examine him in 
chief only; but hey againſt whom he is brought, may examine upon 
a ware dire, if they pleaſe, whether he is concerned in intereſt. 
10 Mod. 151. Paſch. 12 Ann. B. R. Corporation of the Town 
of Bewdley. | s 
3. When a witneſs is examined upon a voir dire, and his teſtimony 
is admitted, and upon his examination, he appears by his evidence 
to be intereſſed, no regard is to be had thereto, but the jury are to 
be directed to lay it aſide. But how it is in the courſe of evi- 
dence of other witneſſes, for before ſuch examination, the other 
party may prove that he is a party intereſted, and then his evi- 
dence is not to be admitted at all; this was ſaid to have been held 
by Ch. B. Gilbert in the Exchequer, and he committed a wit- 
neſs who had been examined upon a voir dire, and appeared af- 
terwards upon his examination to be intereſted ; and he ſaid, that 
the ſame did hold in equity upon the depoſition of ſuch a witneſs, 


the Baron ſitting ; per Lord Chancellor. Paſch. 1743. Moore 


v. Howell. | | 
4. Of examining a witneſs upon a voir dire, or as to his cha- 


racter. Vid. Wood's Inſt. 1020. 


M. a. De bene eſſe. 
3 


1. TF a witneſs be examined for the defendant de bene eſſe to pre- 
1 ſerve his teſtimony, and before anſwer, and upon an order 
of Court for his examination made upon hearing of counſel of both 
feder, andat after anſwer the witneſs die before he is examined again, 


the anſwer coming in on the 28th November, and the witneſs 


dying on December 18th following, and he being ſick all the 
time, ſo that he could not go to be examined, the examination of 
ſuch witneſs ſhall not be read in evidence, becauſe it was taken 
before iſſue joined in the cauſe, and he might have been exa- 
mined after, and the defendants did not appear to be in contempt; 
per omnes. J. Hard. 315. pl. 6. Mich. 14 Car, 2. in Scacc.— 
v. Brown, | 


2. The reaſo why the Court allows the taking of depoſitions 


de bene eſſe, is either from a contempt in not anſwering, and 
thereby preventing the joining of iſſue, or elſe awhere the party is 
in danger of l:fing his witneſſes in caſe of death, by reaſon of ſickneſs 


or 


© ay 44a t<& os a unn 


Landes! 


Evidence, 


or age, ſo that there may be ground to apprehend their not being 
examined in chief; per Ld. C. Parker. Wms's Rep. 568. Trin. 
1719. in the Cafe of Cann v. Cann. 

3. Upon a petition for publication of depoſiticns taken de bene 
eſle, after examination in chief of the ſame witneſſes, in order to com- 
pare the ſaid ſeveral depoſitions fo taken in the ſame cauſe, the 
Tame was denied by Lord Ch. Parker, and diſmiſſed the petition, 
it being admitted on both ſides ta be without precedent ; and ſaid, 
that if the witneſſes examined de bene eſſe live to be examined 
in chief, the depoſitions de bene eſſe ſhall fall to the ground, and 
are as it were buried, having an/evered the whole purpoſe for which 
they were taken. Wms's Rep. 567. Trin. 1719. Cann v. Cann. 

4. It was admitted, that where the delay 1s made by a defendant, 
ſo that a witneſs cannot be examined in chief, he either loſing 
his memory, or dying before he can be examined in chief, his de- 
poſitions taken de bene eſſe may be read ; but it was argued, that 
if the delay is on beth ſides, that they ſhall never be read againſt the 
defendant, becauſe he loſes the benefit of croſs examining the 
witneſſes. Arg. Mod. 133. Hill. 11 Geo, in Cafe of Southwell 
v. Ld. Limerick.—On the firſt point the depoſitions were al- 
lowed to be read. ꝙ Mod. 210.5. C. 


5. A witneſs ordered to be examined de bene eſe, where the | 


thing examined into lay only in the knoawledge of the witneſs, and was 
a matter of great importance, though the witneſs was not proved to be 


old or infirm. 3 Wms's Rep. 77. Mich. 1730. Shirley & al. v. 


Ferrers. 

6. Motion to examine a witneſs de bene eſſe, upon defen- 
dant's praying a month's time to anſwer upon this caſe. 

Upon hearing of this cauſe, a deed of the family ſettlement 
of lands of 3000/7. per annum in Ireland was produced and read, 
but there being ſome ſuſpicious circumſtances attending the ſaid 
deed, an iſſue at law was directed to try the validity of the ſaid 
deed, and if the ſame was a real or forged deed, but before the 
iſſue was tried, a per/on upon inſpecting the ſaid deed, which by or- 
der vas left in the hands of the Maſler for all parties to inſpect and 


[ $50 J 


examine, declared, that he wrote that deed with his un, hand in the © 


year 1 ok at the requeſt of the late Eurl Ferrars, as a copy of a copy 
7 a deed bearing date 1682. So that this writing could not poſ- 
ibly be a true deed in 1682, which was not wrote till ſeveral 
years after the date, and after the death of ſeveral parties to the 
deed, and the witneſs made an affidavit to this effect, whereupon 
the plaintiffs brought a ſupplemental bill upon this new diſcovery 
after the hearing, and defendants prayed a month's time to an- 


ſwer; and now the queſtion was, if this witneſs ſhall be exa- 


- mined de bene eſſe before the anſwers came in, without the uſual 
affidavit that the witneſs is old and infirm, or otherwiſe in danger 
of dying. -< | 

Per King C. It is diſcretionary in the Court to grant, or not to 


grant liberty to examine a witneſs de bene eſſe before iſſue joined, and 
though theſe motions are ufually granted upon an affidavit of ſickneſs 
or 
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er infirmity of the witneſs, which is not the preſent caſe, the wit. 
neſs being of a middle age, and in health, yet he being the ſingle 
witneſs, and alone privy to the fact, which cannot be proved 
without him, and all life being uncertain, I think it reaſonable, 
in the preſent caſe, to let him be examined de bene eſſe: if he 
ſhould happen to die before iſſue joined the loſs of his evidence 
would be irreparable; on the other hand there can be no great 
inconvenience, the other ſide being at liberty to croſs- examine 
| him, and if be lives till the trial at law this examination will go 
fer nothing, and he muſt be examined viva voce at the trial. Motion 
granted. MSS. poſt Trin. 4 Geo. 2. in Canc. Counteſs of Fer- 
rars v. Earl of Ferrars & al. | 2 


30 


(M. a. 4) Of whom it may be. 
Of Plaintiffs or Defendants. : 


1. TH E plaintiff is to be examined upon interrogatories, Toth. 
- 211. cites 12 and 13 Eliz. fol. 380. Lambert v. Lam 


2. A defendant, not being a principal defendant, might be read 
as a witneſs, if he were examined on the plainant's party in ano- 
.ther ſuit between other perſons. Catey's Rep. 29. cites roth June 
1602. 44 Eliz. in the Caſe of Kingſton upon Thames. 

3- The plaintiff was examined at the hearing of the cauſe ; Toth. 
211. cites Paſch. 6 Car. Kent v. Benham. | 
43ð. Note. If a man be named defendant, who is proper to be a 

witneſs. in the cauſe, the plaintiff muſt by order ſtrike out his 
name before anſwer ; but after anſwer he may by order examine 
him as a witneſs, though his name be not ſtruck out of the bill, 
if he be otherwiſe competent, as if he diſclaims, or have no intereſt, 
er is only a truſtee. 2 Ch. Caſes, 214. Hill. 27 & 28 Car. 2. 


5. After a cauſe had been heard, and referred to an account, the 
plaintiff moved to examine two of the defendants de bene eſſe, 
which was ordered unleſs cauſe ; upon which the defendant's 
L 51 ] counſel took this difference, that though it was an order of courſe 
to examine a defendant de bene efle, ſaving juſt exceptions, yet 
when the cauſe is open, and it appears that defendant are parties in- 
tereſted, it is proper to ſbexw cauſe againſt ſuch an order before the . 
witneſſes are examined; and this difference was allowed to be well 
taken. Vern. 452. pl. 423. Paſch. 1687. Glover v. Faulkner. 
1 | 6. But it appearing that releaſes were given to the defendants, and 
i the matter to be examined to being only matter of account, the cauſe 
j} | was diſallowed. Paſch. 1687. Vern. 452. Glover v. Faulkner. 
Abr. Equ, 7. Plaintiffs cannot be examined as witneſſes, becauſe, as Mr. 
1 g E. Vernon faid, if the cauſe miſcarries, the plaintiffs will be liable 
vl „ erden to coſts; and therefore their ſwearing is to exempt themſelves, and 
| 5 | | | it 
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tit is their own choice that they are made plaintiffs, for without verbis ; and 


their conſent they could not have been made ſo ; but the defen- 
dants are forced into the cauſe, and. if their being made parties 
ſhould abſolutely invalidate their teſtimony, it would be in the 
power of any one, who had a mind to oppreſs another, and de- 
prive him of his defence, to make the moit material witneſſes de- 
fendants in the cauſe, and therefore any of the defendants to a ſuit 
may be examined as witneſſes, ſaving juſt exceptions to their credit, 
capacity, c. Gilb. Equ. Rep. 98. Trin. 1 Geo. 1. in Canc. Caſey 

v. Beachfield. . „ 
8. Obiter, If a man unneceſſurily makes any one a defendant, he 
thereby cuts himſelf off from the benefit of his evidence, for it 
is his own fault; but where ſeveral are made defendants, it will not 
hinder any one of the defendants from the benefit of the evidence 
of any others that are made ſo; indeed, in cafe of iruftees, it is 
neceſſary that they be made defendants, and therefore there the 
plainti may have the benefit of the evidence. 10 Mod. 19. Paſch. 

10 Geo. in Canc. Gibſon v. Albert. 

9. It was held by Macclesfield C. that a co-plaintiff may be ex- 


amin'd as a witneſs, <vhere the ſubſtance of the bill was admitted by 
' the defendant's anſwer; for the reaſon wliy a co-plaintiff ſhould 


not be examined as a witneſs is, becauſe if the bill is diſmiſſed he 


is liable to pay coſts; but where ſufficient is admitted by defen- 


dant's anſwer to found a decree upon, there the reaſon fails, and 
there remains no influence upon the plaintiff, if he be not con- 
cerned in intereſt in the cauſe. A depoſition of co-plaintiff al- 
lowed to be read. MSS. Rep. Hill. 10 Geo. in Canc. Freeman 


v. Bridges. 


ays, 


it was 


agreed per 
Curlam. 


10. One defendant cannot move to flrike another out of the bill, 


who has never been ſerved with proceſs in order to make him a 
witneſs ; but the plaintiff may, and a defendant may have an order 
is examine ſuch defendant, ſaving juſt exceptions. G. Equ. R. 
Hill. 183. 12 Geo. 1. in Cane. KW 4: 
| 11. It is a rule, that no cc-pl/aint; ought to be examined as a 
witneſs on behalf of the plaintif, there being apparent exception 
againſt him, viz. his being liable to anſwer coſts, if the cauſe go 
againſt him; Ld. Ch. Parker ſaid, there is more reaſon that the de- 
fendant ſhould be at liberty to examine one of the plaintiffs, (they 
being a corporation) 1ſt. Becauſe the defendant cannot disfran- 
Chiſe any of the corporation as the plaintiffs may (by which they 
may be made good witneſſes for themſelves, and without which, 
they cannot be made ſo). And 2dly. If the plaintiff ſwears an 
thing againſt himſelf, it is good evidence againſt him, chough 
nothing that he ſwears can be evidence for him. Nevertheleſs, 
the practice is otherwiſe, and this ſeems to be in imitation of 
the common law, where the defendant * cannot exan ine the 
NN and though equity goes ſo far, as to give either ſide 
eave to examine a 1 e bene eſſe, yet this rule has not 
been extended to a plaintiff, who if he be an immaterial plaintiff, the 
| 1 defendant 
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d fendant may demur. Wms's Rep. 595. Mich. 119. Mayor and 


Aldermen of Colcheſter v. 

12. A party ought not to be examined, though by conſent, un- 
leſs the whole matter be referred to his oath. MSS. Tab. March 23d, 
1723. Charters v. Earl of Hyndford. | | 
13. The defendant being 2 weak man, . and to be examined on 
interrogatories ; the Matter was ordered to take ſuch defendant's 
examination, leſt he thould unwarily admit ſomething againſt 
himſelf that was not true. 3 Wms's Rep. 289. Trin. 1734. 
Piddock v. Brown, 


(N. a) Of Evidence in General. 


1. F VIDENCE is any thing offered to a jury, containing in 1tſelf un 
femblance de verity. 2 Sid. 145. per Witherington C. B. Hill. 

in Cate of Olive v. Gwin cites Plow. Com. 403. Scholaſtica's Cale. 
2. The teltimony of witneſſes viva voce, is more eſfectual to dif- 
cover the truth, than their depgſition in paper by confronting them 


one with another, and ſo ſift them; as alſo, by applying certain 


queſtions for which they cannot be prepared. Hob. 325. pl. 393- 
about 17 Jac. in Cafe of Darcy v. Leigh. | 

3. Evidentia in legal underſtanding doth not only contain matter 
of record, as letters-patents, fines, recoveries, inrollments, &c. 
writing under feal as court-rolls, accounts, &c. (which are called 
in{trumenta) but in a large ſenſe it alſo containeth the teſtimony 9 
witneſſes, and other progs to be produced and given to a jury, for the 
finding any iſſue joined between the parties and it is called evidence, 
becauſe the point in ifſue is thereby to be made evident to the 
jury. Probationes debent eſſe evidentes (i. e.) perſpicuæ et fa- 
ciles intelligi. Co. Litt. 283. a. | | 

4. Evidence to a jury, is that which may be given in evidence, as 
by parol, ore tenus, (or) by writing, as any paper unſealed, or under 
feal; but nothing can be delivered in evidence to a fury, but that which 
rs of record, or under ſeal, unleſs by conſent z per Witherington 
Ch. B. in delivering the opinion of the Court. 2 Sid. 145. 
Hill. 1658. Olive v. Gwin. | 

5. Upon motion a rule was made by conſent that a deed ſhould be 
ell;awed in evidence at the aſſiſes without proving of it. 1 Sid. 269. 
pl. 23. Trin. 17 Car. 2. Anon. 3 

6. Evidence is only given for information of the conſciences, 
and therefore if no evidence is given on either part, yet may the jury 
find the verdi either for the plaintiff or defendant, cites 3 H. 7. 
11. a. Frowicke, though the evidence given be excluſive, yet the 
jury may find againſt it, and hazard an attaint if they pleaſe. 
Raym. 405. Mich. 32 Car. 2. B. R. Chicheſter v. Phillips. 

7. Evidence viva wece is always beſt; and though the 
law requires the be/? prof that can be had, yet when better 


cannot be had, it is ſatisfied with that which can be had. Re- 
f hy | N ſolved. 


Evidence. 
ſolved. G. Equ. R. 18. Paſch. 8 Ann. in Caſe of Ld. Angleſey 
v. Ld. Altham. 

8. Evidence which is contrary to the matter in iſſue, or which is 
not agreeable to it, is not good. L. E. 469. 7th edit. lays it 
down as a rule. EE 

9. Where the evidence proves the effect and ſubſtance of the iſſue, 
it is good. L. E. 470. 7th edit. lays it down as a rule. 


10. It ſuffices to prove the ſubſtance, without any preciſe regard to 
the circumſtances. L. E. 471. 7th edit. lays it down as a rule. 


(P. a) Examination of Witneſſes. 1 


After Publication, &c. 


i; ITNESSES after hearing, examined ad informandum 
conſcientiam judicis. Toth. 287. cites Dalby v. Mare, 

Feb. 3 Ja. | | 

2. After interrogatories preferred in the country by the defendant, 
he may examine other witnefles, either in Court, or by com- 
miſſion. Toth. 287. cites Long v. Long, about Hull. 7 Ja. 
3. Witneſſes, after a hearing, re-examined to clear the mat- 
ter, by the advice of the Ld. Ch. J. and Ld. Ch. B. Toth. 288. 
cites Dux Lenox contra Dom. Clifton, 8 Jac. lib. a. fo. 381. 
4. Witneſſes examined in the country, if the other fide have 
ſcen their interrogatories not to be examined in Court. Toth. 
287. cites Hungate v. Crook. Trin. 11 Ja. | 
5. Aﬀeer publication, examined witnefles. Toth. 287. cites 
Hancorne v. Emery. Mich. 3 Car. | 

6. Witneſſes examined after publication allowed. Toth. 287. 
cites Weeks v. Thelwall, 9 Car. | 

7. Witneſſes examined upon new interrogatories, offer a com- 
miſſion to counterprove a man's teſtimony at law, upon which a ver- 
dict. Toth. 288. cites Tailor v. Tailor, 9 Car. | | 

8. Examination of a witneſs, as after a hearing, to prove a 

Court-Roll. Toth. 288. cites Veizy v. Veizy, Mich. 14 Car. 

9. If one of the parties after publication has an order to ex- 
amine, on making the uſual oath of not having ſeen the depo- 
htions, the other party may not only cri examine, but examine 
at large. North K. Vern. 253. pl. 245. Mich. 1684. Anon. 
10. A witneſs alledged he had miſtaken himſelf at a commiſſion, Ne'f Chan. 
the commiſhon being returned, he came to London, and made __ 8. 
1 . X . . . accord- 
eath that he wos ſurpriſed ; a ſpecial commiſſion iſſued to re-ex- 1945 
amine this witneſs, which was done accordingly ; but this {pecial Chau. 
commiſfien was ſuppreſſed by mation, by advice with the Maſter of rg dt 
the Rolls, with the Six Clerks, as contrary to the courſe of the 5 
Court. 2 Freem. Rep. 178. pl. 241. Paſch. 1692. Randall v. Eau. Abr. 


102. pl. 3. 
Richford. S. C.— Bu: 


ibid, in a note on the margin, ſays, that it is now the practice of the Court to obtain an order upon 
| moda, 
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motion, and affidavit of ſurprize, to have the witneſſes examined viva voce in Court, or his de poſſa 
tions amended, the witneſs deing fuſt examined before an examiner ; but when he is examined in 
Court, or when his depontions are read, the order for that purpoſe muſt be produced in Court, 


Gilb. Equ. 11. Interrogatories, and the depoſitions of witneſſes taken on theme 
1 18 o. were ſuppreſſed, for that the interrogatories were leading, and then 
tidem er- publication paſſed ; and on motion that a new ſet of interrogatories 
bis.—Eq. might be drawn and ſettled by a Maſter, for the examination of this 
wy *3, witneſs, whoſe evidence was very material, and yet muſt be 
iu toddem Wholly loſt, if the Court would not indulge him this way; and 
verbis. though the practice has been always againſt it, and it was in- 

ſiſted to be of dangerous conſequence, yet one precedent being 
produced to this purpoſe, and the interrogatories which had 
as ſuppreſſed were ſuch as might have been drawn by many 
other counſel without any ——— of their being leading, 
the Court, to let in the party to the benefit of this witneſs's teſli- 
mony, ordered interrogatories to be put in, and ſettled by a 
L 54 ] Maſter for his examination over again. Chan. Prec. 493. pl. 307. 
Trin. 1718. Spence v. Allen. | | 
12. Articles never are to be exhibited againſt the credit of a 
ewitneſr, after ſuch witneſs has been croſi-examined to the merits. 
MSS. Tab. April 19th, 1726. Oneal v. Odair. | 
13. After the defendant has been examined on interrogatories, 
and publication paſſed, the plaintiff ought not to have a com- 
miſhon to examine witneſſes, in order to falſify the defendant's exa- 
mination, this tending to my cauſes, and make them end- 
leſs. 3 Wms's Rep. 413. Hill. 1735. Smith v. Turner. 
14. Upon a motion. After a decree and account before the 
Maſter, one of the parties had examined witneſſes, and after the 
other ſide had taken a copy of depoſitions, he exhibited inter- 
rogatories, and was about to examine witneſſes in contradiction, 
&c. And now it was moved, that the party who had taken 
a copy, might be ſtaid from examining witneſſes in contradic- 
tion, or that Maſter might ſettle interrogatories. Lord Chan- 
cellor. Although no paſſing publication before the Maſter, yet 
examining after party has 2 depoſitions of other ſide ſeems to 
be within the ſame miſchief and danger, and though in account, 
before Maſter, by reaſon of many items and particulars, parties may 
examine at ſeveral times as occaſions offer ; yet when one party has 
cloſed examination, as to any particular point cr fact, the other fide 
ought not after ſeeing theſe depoſitions to be admitted to examine in con- 
tradiction. But in the preſent cafe, as the ſolicitor had made oath, 
that he was informed the practice was otherwiſe, and that he might 
examine aſter ſeeing the depoſitions, and as the 7ctice of motion - 
was in the alternative, therefore let the Maſter ſettle the interro- 
gatories. Mich. 1734. Charlewood v. St. Amand. 


P. 4 2) 


Evidence. 


(P. a. 2) Re- examination. In what Caſes. 


1. TADLOW being examined as a witneſs, calling himſelf bet- 
| ter to mind afterwards, was ſuffered to amend his former 
examinations, and was further examined ad informandum. Toth. 


286. cites 'Trin. 27. Eliz. | 
2. A witneſs once examined ſhall not be called up to be examined 
- a further point. Toth. 286. cites Ld. Scroop v. Sir Tho. 


gerton. 


3. Witneſſes examined to the damage on breach of covenant, 
not re-examined on the ſame interrogatories, though ſpeaking in 
— firſt uncertainly. 2 Chan. Caſes, Paſch. 28 Car. 2. Inglet v. 

nglet. | 

A witneſs alledged he had miſtaken himſelf at a com- 
miſſion, the commiſſion being returned, he came to London 
and made oath that he char furpriſed; a ſpecial commiſſion 
iſſued to re-examine the witneſſes, which was done accord- 
ingly, but this /pectal commiſſion was ſuperſeded by motion, by 
advice of the Maſter of the Rolls, with the Six Clerks, as con- 
trary to the courſe of the Court. Chan. Caſes, 25. Trin 
15 Car. 2. Randal v. Richford. | 


* 


Long v. 
Long con- 
trary, about 
Hill. 17 Jac, 


but Anguiſh v. Trevor, not admitted, in Mich. 19 Jac, Toth. 282. 


Put it is the 
pratticenow 
ot the Court 
to obtain an 
order on 

motion and 
affidavit of 
furprize, to 
have-the 

witneflesex- 
amined viva 


voce in Court, or his depoſitions amended, the witreTes being firſt examined before an examiner ; 
but when he is examined in Court, or when his depoſitions are read, the order for that purpoſe muit 


de produced in Court. Abr. Equ. Caſes, pl. 3. marg. | 


5. Baron and feme exhibit a bill for a demand in right of the 
wife, the defendants anſwer, and witneſſes are examined, an 
publication paſſed, but before hearing baron dies, and the marries a 
ſecond huſband, and they bring a new bill for the fame matter; per 
Cur. the wife was not bound by the former proceedings, and 
therefore the now plaintiffs were allowed to examine, as if no 
examination had bcen in the former cauſe, per Lords Commiſ- 
ſioners. 2 Vern. 197. pl. 180. Mich. 1690. Anon. 

6. In a bil to have the benefit of a former decree, plaintiff cannot 
_ examine witneſſes, much leſs the fame witneſſes, to the matters 
in iſſue in the former cauſe ; but on ſuch bill the Court may exa- 
mine the juſtice of the former decree; but then it muſt be on 
proofs taken in the cauſe wherein the decree is made; per Wright 
K. 2 Vern. 409. Hill. 1700. Johnſon v. Northey. 

7. Where the baron and feme exhibit a bill for a demand in right 
of the wife, the defendants anſwer, and the cauſe 7 at iſſue, 
everal witneſſes are examined, and publication paſ?, but before it 
proceeds to a hearing the huſoand dies; the wife marries a ſecond 
| huſband, and they bring a new bill for the ſame matter. It was 
moved they might be reſtrained from examining the witneſſes 


examined in the former cauſe, but not allowed by the Court; the 
«&, 
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vile was not bound by the proceedings in the former cauſe, and 
therefore examine as if no examination had been in the former cauſe. 
2 Vern. 197. pl. 180. Mich. 1690. Anon. 

8. Holt aid, it was frequent in Chancery, after a witneſs had 
been examined before a Matter, to examine him again viva voce 
in Court; but Serjeant Powis replied, it was no 3 thing 
ſo to do, in all his time he had known it done but twice. 7 Mod. 

157. Hill. 1 Ann. B. R. in Caſe of Grovenor v. Fenwick. 

9. A witneſs examined was refuſed to be read becauſe inte- 
reſted, but on a releaſe given by him may be examined again, and 
though there be no order of Court for ſuch re-examinartion, yet if 
the other fide does not move to ſuppreſs the depoſition for want 
of an order, it is too late to object to it when the depoſition 
comes to be read. Chan. Prec. 234: pl. 196. Paſch. 1704. Callow 
v. Mime. | 
10. Depyſitions taken de bene efſe thall not be publiſhed without af- 
fedavit of the parties death, and that he died before he could be exa- 
mined in chief. Sel. Caſes in Chanc. in Ld. King's time. 11. Paſch. 

II Geo. 1. Cox v. George. rt | 
Than. Prec. 11. Motion to re-examine witneſſes to the ſame matter they 
. 493- PE were formerly examined to, the former depoſitions being ſup- 
— 2 preſſed after publication, upon the Maſter's report that the in- 
Rep. of terrogatories were leading, & c. The Caſe of Bawp v. AMHURST 
wales in tempore Cowper C. was cited as directly in point, and inſiſted 
S ei that the intire equity of the cauſe depended upon the evidence of 
cordingly. theſe witneſſes, and that it would be extremely hard that the 
Eau. Abe, plaintiff ſhould be for ever debarred of his right by a ſlip of the 
8 C. F counſel, &c. + | | 
eordingly, Contra it was inſiſted, that this motion was directly contra 
to the ſtanding rules and orders of the Court, that a witneſs 
r not to be examined again to the ſame matter after his de- 
poſition is ſuppreſſed; that in two late Caſes, viz. HARDING v. 
CoakErxx, and Dor BIN v. ADDISON, this matter was very ear- | 
neſtly preſſed by the counſel, but in vain, and denied by the 
Court ; that it would be of dangerous conſequence to allow a | 
witneſs to be re-examined upon new interrogatories after he has 
been drawn in to make a depoſition upon leading interrogatories, 
for he muſt ſwear the ſame thing over again to ſecure himſelf 
1 from an indictment of perjury, &c. TS | 
= Parker C. ordered the interrogatories and depoſitions to be 
Y '| | read, and then ſaid, it is not ſo clear that theſe interrogatories 
= { 56 J] are leading, though perhaps in ſtrictneſs they may be, yet pro- 
bably counſel may think them right, and ſo ſign them, without 
11 any deſign to lead the witneſſes, and it would be hard the plain- 
1 tif ſhould loſe the benefit of theſe witneſſes by fuch a ſlip or miſ- 
1 take of the counſel, eſpecially in this Caſe ; ſo here the depoſi- 


tions ſcem very fair and honeſt, and not at all influenced by the 
i} leading part of the interrogatories, if the witneſſes ſhould ſwear 
| | direftly to the leading part of the interrogatories, that might be a rea- 
i | + fon not ta allow them to be re-examined ;- but that is not the caſe, 
| | | | | | here 
| 
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weyances from the truſtees to enable him, and the rather, 


here the point in iſſue is, if bond taken in the plaintiff's name, 
and found among the papers of the defendant's teſtator, weve a 
truſt for the defendant or not, and perhaps the witneſſes examined 
are the only perfons that can give any evidence of this matter, 


and unleſs he can have the benefit of their teſtimony he is with- 


out remedy, and therefore he ought not to be deprived of their 


teſtimony, ſince the interrogatories thirmſelves are not __ but ra- 
ther unſkilfully drawn, and the depoſitions thereupon ſeem honeſt, 


and not in the leaſt influenced by the leading part of the interro- 
gatories. 

Leave was given to re-examine the former auitneſſes to the ſame 
matter upon new interrogatories, to be ſettled by the Maſter. MSS. 


Rep. Trin. 4 Geo. in Canc. Spence v. Allen. 


(Q. a) Preſumptive Evidence. What ſhall be ad- 
mitted, By Reaſon of Length of Time, &c. 


I. FF a deed be proved to be delivered but not when, it ſhall be in- 
tended to be delivered the day it bears date; per Coke, and di- 


rected the jury accordingly. 1 Roll. Rep. 3. pl. 5. Paſch. 


32 Jac.- B. R. Stone v. Grabham. 

2. The jury may find a thing upon preſumption, but the Court 
ought to judge only on what appears in the record. 1 Roll. 
Rep. 132. pl. 9. 132. in Hill. 12 ſac. B. R. Iſack v. Clarke. 

3. A deed of jeoffment of forty years may be given in evidence, 
though it cannot be proved that livery was made, yet, if poſſeſſion 
has always gone according to the deed, it is goed evidence to a jury to 


find hvery. Y Roll. 132. Hill. 12 Jac. B. R. in Cafe of ack v. 


Clarke. | 

4. Bill againſt an executor, for p:r formance of articles made with 
teſtator ffreen years ago, in which he was bound to pay 6081. to, 
the plaintiff, who acknowledged a receipt of the whole, viz. 


gool. in money, and the reſt by a conveyance of lands. But 


thoſe lands being ſettled on the wife in jointure, the plaintiff 
brings his bill. It was decreed, that the plaintiff having ac#n5sw- 
ledged the receipt of Goool. that is an evidence of the performance 
of the articles, ſince the plaintiff made no farther demand for ſeue- 
ral years, and it is unreaſonable to put an executor to prove a 
preciſe payment, after ſo long a time. Fin. R. 246. Hill. 


28 Car. 2. Duke of Newcaſtle v. Clayton. 


5. Ceſtuy que truſt, many years fince, granted dene on great 


fines and at low rents, which he had no power to do, unleſs im- 


powered by the 7ruftees, which did nor appear; but the Court 
faid, they would preſume, that ceſtuy que truſt, had ſome con- 
cauſe it 


was offered as proof, that it had been the opinion of tao eminent coun- 
fellors, that he might make the leaſes, and that therefore they 
would preſume there was a further deed from the truſtees to im- 
Vor. XII. N | power 
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2 Show. 48. pl. 33. 


Evidence, 
wer them, which is concealed. Skin. 77. pl. 19. Mich. 34 Car. 2. 
R. Lady Stafford v. Luellin. | 
6. In the Caſe of wwater-bai/age in the city of London, evidence 
of conflant payment, and their ancient tables of duties imported, 
was judged ſufhcient, though it was urged there could be no pre- 
ſcription for it, and judgment was accordingly pro ,defendente, 
Paſch. 31 Car. 2. B. R. King v. Carpenter. 
7. Sixty years ago, lands were limited to truſtees to pay debts, re- 
mainder to A. in tail, remainder to B. in tail. A. had poſſeſſion, 
and in conſideration of 8ocl. portion, on marriage made ſettle- 


ment, &c. and common recovery ſuffered, wherein one Moor 


was tenant to the precipe, who vouched A. and he the common 
vouchee; ejectment by remainder-man after A. who died with- 


out iſſue. But it being a great while ſince that recovery was ſuf- 


fered, a deed for making Moor tenant to the precipe was 1 
ſumed, and that debts had been ſome way or other ſatisfied, 


ſeeing A. had had a poſſeſſion for a great while, and it ſhall be 


taken that the 800]. received, went to diſcharge debts, and 


plaintiff was nonſuited. Coram Baron Price, Wells Aff. Trin. 
Vac. 1709. | EE 


8. Mutual benefit, is evidence of an agreement, as ſuppoſe hes 
men front a river, and cach of them has land betaveen them and the 
river, and they cut through each others ground for water, and that 
continues tawenty years: Ld. Cowper faid, he would preſume an 
agreement. G. Equ. R. 4. Hill. 6 Ann. | 

9. Upon a trial at bar, a deed was offered in evidence, 
executed thirty-fix years ago, without preving the hands, which was 
oppoſed by the other ſide, but admitted by the Court, who ſaid, 
there was no fixed rule about it, but that it had often been al- 
lowed, where the deed was but twenty-five or thirty years old. 
MSS. Tab. Paſch. 11 Geo. 2. B. R. Porter v. Gordon. 


(Q. a. 2) Evidence ſufficient. 
Good by Intendment. 


. IN an ejectment, the plaintiff declared upon a leaſe made 


and delivered the day of the date, but the witneſs who was 

to prove the deed, ſaid he ſaw the deed delivered, but could not 
ſwear it was delivered the ſame day it bore date. Coke directed 
the jury to find it was delivered the day of the date, for being 
proved to be delivered, it ſhall be intended to be delivered the 
day of the date. 1 Roll. Rep. 3. pl. 5. Paſch. 12 Jac. B. R. 
Stone v. Gubham. | 
2. The defendant pretended a title, as heir at law to P. under 
whoſe daughter the plaintiff claimed. On proof of it, the de- 
fendant recovered ſome verdicts at Jaw, but the pretended place 
of his birth being a mean place, and but ſeven miles from his 
| mother's 
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Evidence. 


formerly taseu in Us Court, where the record of the bill and 
anſwer cv4ld not be found, and the witneſſes at the trial being 
of indiilcrent credit, and becauſe on an office at the father's 
death, the daughter was returned heir, and no claim made by 
the ſon for ſeven years, and for that, ſeveral perſons claimed 
under her title; and at the laſt trial, the jury. were credible per- 
ſons, and declared, that ur twenty years and upwards, the 
daughter was reputed the right heir, and therefore the poſſeſſion 


was decreed to the plaintiſt. Nfelſ. Ch. R. 7 Car. 1. Floyer v. 


Strackley. 
3. In an action of rover and converſion, and nothing proved 


dut a zortions taking of cattle by way of treſpaſs, and driving them 


cry; and it was ruled a good ground tor this prefent action, 
and a converſion thall be intended; otherwiſe when he comes to 
them by trover, there an actual converſion thall be proved; per 


Holt Ch. J. 6 Mod. 212. Trin. 3 Ann. B. R. in Caſe of Bald- 


win v. Cole. 


converſion ; but where the thing comes by trover, there muſt be an actual demand. 


pl. 15. Trin. 17 Car. 2. B. R. Bruen v. Ree. 


4. In an ejectment, title was made by the plaintiff, as Ice for 
ras thouſand years of lands in C. in W. which the defendant would 
preſume was revoked, ſhewing a will, charges, and ſettlements, 
made afterwards by the mother who was ſeiſed in fee; but per 
Cur. revecation,. or ſurrender, ſhall never be intended without proof 
that it was actually done. 2 Keb. 483. pl. 22. Paſch. 21 Car. 2. 
B. R. Moreton v. 1 and Thorner. | 

5. An interlineation, without any thing appearing againſt it, 
will be preſumed to have been made at the time of the making 
of the deed, and not after. 1 Keb. 121. pl. 62. Paſch. 13 Car. 2. 
B. R. Trowel v. Caſtle. 

6. If an arreſt be by proceſs out of an inferior Court in a cauſe 
not ariſing within their juriſdiction, the party arreſted may have 


an action againſt the plaintiff, who ſhall be intended conuſant 


157 


wother's Houſe, and thoſe verdicts being grounded on depoſitions 


©. 


An aQual 
taking is 
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Skin. 49. 


pl. 3. Eliot 


v. Beſſey. 
5. C. 26. 


where the cauſe of action aroſe, but not againſt the judge or of- <ordiagly. 


ticer who has entred the plaint, or the officer who has executed 
it, but the proper and juſt remedy is again}? the plaintiff. 2 Jo. 214. 
Trin. 34 Car. 2. B. R. Olliet v. Befley. | 

7. In a mayhem, a treſpaſs is necetlarily ſuppoſed; per Cur. 
Skin. 49. Trin. 34 Car. 2 B. R. in Cafe of Foot v. Raſtal. 

8. But in trover, a treſpaſs is not neceſſarily ſuppoſed, for 
trover will lay where treſpaſs will not; per Cur. Skin. 49. in 
S. G | 
9. Where a vecovery in treſpaſs is pleaded in bar, it ſhall be in- 
tended, that the party was recompenced, though otherwiſe 
Where a bar in 2reſpaſ5 is pleaded in bar; per Pemberton Ch. J. 
Skin. 49. Trin. 34 Car. 2. B. R. in Caſe of Foot v. Raſtel. 

10. It ſhall be preſumed, that à child born after @ divorce a 
1 F'2 menſa 
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5 8 Evidence. 
menſa & thors is a baſtard, unleſs the contrary is proved on the 
other ſide. Hawk. C. L. 330. ſays it was lately ſo reſolved. 
Queen v. Inhabitants of Weſtminſter. | 
11. A title was made from the Black Prince, which could not 
be out of him but by an act of parliament ; but yet, becauſe the 
Paſſeſen had gone otherwiſe ever ſince, the Court preſumed that 


there had been ſuch an a&? of parliament, though not now to be 
found. Skin. 78. Mich. 34 Car. 2. B. R. cites Farcar's Caſe. 


{ 59 ] (R. a.) Evidence. Supplied. In caſe of Neceſſity. 


1. W HERE the nature of the thing in demand makes a man 16 
fail of his proof, there the /aw will ſupply it. Per Dode- 
ridge J. 2 Bulſt. 310. and cites Fitzh. Corone, pl. 323. In an 
appeal of robbery againſt one who took from him certain ſacks 
of corn, and prayed to have reſtitution of his corn, Inchden 
1 | there 'demanded, if the corn was ſtill in the ſacks or not, for if 
© | out of the ſacks, it would be very hard to make reſtitution, and 
F þ there he reſtored according to the value of the corn; and with 
. j this agrees 7 E. 6. Br. Tit. Reſtitution, pl. 22. This was ſo at 
= the common law, and not upon the ſtatute of 21 H. 8. cap. 11. 
which gives writs of reſtitution to the party robbed, and it was 
= | before here agreed in this Court, that a man ſhall have reſtitu- 
1 | tion, notwithſtanding the property is not known, but he ſhail 
F have like in value, and where there is a defect of proof, the law 
b | ſhall ſupply this. | | | 
a 2. In ejectment for the rectory of CO in Berks, at 2 
trial at bar, the caſe was, that the Earl o being a Popiſb 
recuſant convict, preſented the leſſor of the 2 who was there- 
upon inſtituted and indufted ; but the record of this conviction being, 
as was ſuppoſed, burnt in the fire, in the Inner Temple, the de- 
fendant offered to prove it by the eftreat thereof, into the Exchequer ; 
and by an inquiſition found, and returned into that Court, of re- 
cuſants lands ; and it was held by Hale Ch. Baron, and the whole 
Court, that in /uch caſe, a record may be proved by evidence, becauſe 
the conviction is not the direct matter in iſſue, but only an inducement 
te it. as if an approbation was in ifſue, the King's licence, if it 
cannot be found on record, it may be proved in evidence without 
ſhewing a record of it, though it is the foundation of the appro- 
priation, ſo where Sr. Paul Pinder's in trover for goods, the 
roof depended on a heri facias, and venditioni exponas, and 
Pest the fieri facias could not be found on record, it was al- 
lowed to be proved in evidence, but then the evidence muſt be 
very ſtrong. Accordingly the conviction was admitted to be 
read in evidence, but becauſe by the eſtreat of the conviction 
into the Exchequer, it appeared to be at the ſame aſſiſes, as 
which the party was preſented as a recuſant, which is not al- 
lowed, either by the ſtatute, 23 or 29 Eliz. For a proclamation 
is directed to be made at the ſame aſſiſes, & e. that the body of 
| | | BRO 
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Evidence. 


the defendant ſhall be rendered to the ſheriff of the ſame county, 
before the next aſſiſes, &c. and therefore it was held, that the 
conviction was not well proved, and the jury found for the plain- 
tiff. Hardr. 323. Paſch. 15 Car. in Scacc. Knight v. Dauler. 

3. In an action of trover and converſion for goods, the proof 
depended on a fieri facias, and a venditioni exponas; but be- 
cauſe the fieri facias could not be found upon record, it was admitted 
to be proved in evidence. Hard. 223. Paſch. 15 Car. in Scacc. 

cites Sr. Paul Pindar's Caſe. | | 

4. A. in conſideration of 5ool. in money and goods which he is to 
have with his wife, makes a ſettlement, and alſo impowwers her 0 
diſpsſe of 2001. by will. The wife fifteen years after the marriage 
died, and diſpoſed the 15001. by her will. The legatees after to 
many years, thall not be put to prove that the huſband received 
5gool. And the Maſter of the Rolls, upon a preſumption that 
he did receive it, decreed the 2001. to be raiſed with intereſt 
from the end of the year after the wife's death, and with colts. 
2 Wms's Rep. (618) Trin. 1731. North v. Anſell. 


(S. a.) Order of giving Evidence. c 60 


Who muſt begin and end. 


Bo O N a ſſcire facias the defendant pleaded plene adminiſtrauit, 


and the plaintiff replied aſſete, on which they were at ifſue ; 
and in giving evidence to the jury, the defendant began firit ; nata 
quia ext ra ordinem credo, becauſe it was in the negative. Dyer 80. 
pl. 53. Hill. 6 & 7 Ed. 6. Dean and Chapter of Exeter v. 
Trewinnard. 3 
2. In a writ of right, quia dominus remiſit curiam, the tenant 
ought to give his evidence firſt, becauſe the miſe is joined by him 
firſt, Dy. 247. b. pl. 75. 8 Eliz. Spyrtie v. Mead. 
3. So in a writ of right, demanding a third part of ſo many 


acres of land, becauſe the defendant is in the affirmative. 


3 Leon. 162. pl. 211. Hill. 29 Eliz. C. B. Heidon v. Ibgrave. 
4. In a writ of right the defendant ſhall not give his evidence 
firſt, for the tenant affirms that he hath more right, and that ought 
- be firft proved. Goldib. 23. pl. 2. Trin. 28 Eliz. Heydon v. 
Ibgrave. 
- Per Cur. he who affirms the matter in iſſue ought to begin Goldſb. 25. 
to give evidence, Litt. Rep. 36. Trin. 3 Car. C. B. Anon. 8 


Le. 162. pl. 211. Hill. 29 Eliz. S. C. accordingly. Trin. 28 Eliz. pl. 2. Heydon v. Ibgrave, 


6. The counſel of that party which doth begin ro maintain the 
iſſue, whether of plaintiff or defendant, ought to conclude. L. E. 5. 
Pl. 11. Trials per Pais, 220. | 

7. This was an iſſue out of Sy that came to be mou at 

3 | ie 


accordingly. 


60 Evidence. 


the bar; and it was, whether one Mrs. Bruerton was of ſound 
memory at the time of her executing ſeveral deeds; and becauſe 
the execution of the deeds was at teveral times, there were four 
iſſues, but each of them turned upon that fingle queſtion, the 
defendant was to prove that ſhe was of ſound memory, the 
plaintiff that ſhe was not; and the counſel of each fide argued 
who ſhould produce their evidence firſt ; and the Court took this 
difference, that F there is one affirmative in any of the iſſues, the plain- 
tr "oo ferft go through his evidence as to all of them; but in this 
Bi caſe the affirmative through the whole lies upon the defendant, 
ot and therefore he ſhall go firſt through his evidence. 1 Bar- 
_* = | nard. Rep. in B. R. 12 Pech. 13 Geo. 1. Tyrell v. Holt and 
HFopley. | 


| Fr. a) Evidence. At what Time it muſt. be given. 


1. A Privy verdict was given in B. R. for the defendant, but af- 
| | | terwards, before the inqueſt gave their verdift openly, the 
2: plaintiff prayed that he night grve mere evidence to the jury, he hav- 
BY ' ing (as it ſeemed) diſcovered that the jury had found againſt 
Iit him, but the juſtices would not admit him to do ſo; but after 
that Southcote J. had been in C. B. to aſk the opinion of the 

Juſtices there, they took the verdict. Dal. 80. pl. 18. Anno 

14 Eliz. Anon. | | 
L 61 J 2. Where evidence may be given, after the proſecutor has re- 
plied. L. E. 4. pl. 7. cites State Trials. 
3. Per Cur. If an executor ſuffer fudgment to go againſt him by 
default upon executing a it of enguiry, he ſhall not give evidence 

of want of aſſets, for he is eſtopped, as if it had been the caſe of . 

an heir; for he ſhould have pleaded plene adminiſtravit, or eſpe- 
cially what aſſets he has. 6 Mod. 308. Mich. 3 Ann. B. R. 
Treil v. Edwards. | | | 

4. When once a perſon has entered upon evidence by deed, he can- 

net afterwards, if he fails of that evidence, go to parol evidence of 

that fact. Barnard. Rep. in B. R. 8 Mich. 13 Geo. 1. The 

King v. Rich. 5 | 


Fi (U. a) What muſt be produced in Evidence. As 
SW 5 Papers, Deeds, &e. 


2 


| | b-? OTE, Upon evidence to a jury, between B. and W. upon 

t the diſſolution of a vicaridge, in the county of Warwick, 

[| which was part of the priory of Dantry, where the Pope by his 

i bull, gave to the vicar minutes decinias & alteragium, and it was 
l certified by the doctors, that alteragium will paſs to the vicar, 
tithe-wool, &c. And the uſage was ſhewed in evidence, and the 

{ copy of the Pope's bull; and the Court would not credit that, 
i | without 
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without ſeeing the bu// itfelf ; and ſo the party was nonſuit, and 
the jury was diſcharged. Winch. 70. Hill. 21 Jac. C. B. Bret 


v. Ward. 


2. When a releaſe is pleaded, be it a releaſe after diſſeiſin, or 
before diſſeiſin, without ſhewing it to the Court, though the jury 
find it none, being ſhewn to the Court regularly, it is worth no- 


thing, for the Court ought to judge what force this releaſe has in law, 
Jenk. 19. pl. 35. 


3- But in caſes where charters have been loſt by fire burning 
of houſes, rebellion, or when robbers have deſtroyed them ; the 
law in ſuch caſes of neceſſity, allows the proof of charters without 
ſhewing them. Jenk. 19. pl. 35. | 

4. It one do produce a /ea/e made upon an outlawry, in evidence 
to the jury 2 prove a title, he mult alſo produce the owwtlawry it- 
ſelf, for the outlawry is the ground of the leaſe, and by conſe- 
quence of the title which is to be proved; but if he produce the 
leaſe 10 prove ether matter, he need not ſhew the outlawry, but 


may have the leaſe only read in evidence ; but in both caſes he 


mult prove the leaſe. L. P. R. 553. - 

5. And ſoit is of an extent, for at the trial, the plaintiff muſt 
prove by an exemplification, or examined copy of the flatute, or 
judgment on which the extent is grounded. So held in a trial at 
the bar, between Johnſon and Spencer. L. P. R. 553. cites 
Paſch. 1655. B. 8. N | 

6. In an action of deb? for rent, upon a /eaſe-parel, and nil debet 
pleaded, the plaintiff muſt, if it be inſiſted upon, eto his title to 
the land,; but upon a leaſe fer years under hand and ſeal, he need 
not, becauſe the defendant hath eſtopped himſelf by accepting 
a leaſe, and ſcaling a counter-part. L. P. R. 553. 

7. If a parſon brings an action of deb! fo tythes upon the ſta- 
tute, upon nil debet pleaded, he muſt, if the defendant puts him 
to it, prove his inſtitution, and induction, and reading of the thirty- 
nine articles, otherwiſe he will be nonſuited, for that is his title 
to the tythes. L. P. R. 553. | : 

8. In debt againſt executzrs, who plead plene adminiſtraverunt, 


the plaintiff replied aſſeis at the day of the original, ſcilicet, ſuch 


a day, and on this they were at iſſue; and on trial at Middleſex 
before the Ch. J. the plaintiff was non/uited for not producing the 
bill; on affidavit of this, motion was made for a new trial, and 
Twiſden, and Windham being only then in Court, ſaid, that the 


_ Plaintiff needed not to produce the bill at the trial; and there- 


fore if the plaintiff was overruled in it, he ought to have tendered 


à bill of the exceptions, but ſhall got have a new trial. Sid. 226. 


pl. 21. Mich. 16 Car. 2. B. R. Rogers v. Rogers. 
9. One ſhall not give in evidence, an account of the /ubance of 


a letter, without the ſhewing of it, or informing of the Court how 


it came to be loſt, L. P. R. 553. cites Trin. 9 W. B. R. at 


Guildhall. 


10. The ſheriff upon aſſignment, does not part ꝛvith the poſſeſ- 
ſion of the bond, becauſe if the plaintiſf be nonſuited, the ſheriff 
| 3 mul 
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Evidence. 

il muſt be indemnified, but he muſt produce it at the trial; per Holt LS 
= -- Ch. J. 12 Mod. 527. Trin. 13 W. 3. Anon. 
"1 | | 


0 (X. a) Evidence. Good by Confent. 
| I. A Rule of Court was made by conſent, tht a deed ſhould 


not be given in evidence at the aſſiſe without proving the 
execution of it. Sid. 269. pl. 23. Trin. 17 Car. 2. B. R. Anon. 

2. Examination of witnefles cannot be by conſent of parties be- 
1 fore any judge that is not of that Court out of which the cauſe went to 
= the aſhfes z by Twiſden and Foſter; becauſe the depoſitions are 
Fi? not taken before him, as judge of aſſiſe, but as judge of this 
1 Court; contra by Windham; but per Cur. though one conſent 
13 to have a letter read, yet the jury on pain of attaint are not bound 

to find it, therefore it was agreed 7hat a bill ſbould be exhibited in 

Chancery, and anſwered, and commiſhons by confent go out 

"7 thence into the country, to examine ſuch witneſſes in the coun- 

i | | try, whereby the depoſitions may come in hither judicially. 1 Keb. 

249. pl. 12. Paſch. 14 Car. 2. B. R. Frankland v. Savill. 95 

3. Though an idavit was made, Hat the witneſſes now in 

i town living in Wales, could nt be had at the aſſiſes, yet Hyde re- 
Fit fuſed to examine them by conſent of parties, as uſed in C. B. - 

Fi 1 Keb. 787. pl. 38. Mich. 16 Car. 2. B. R. v. Kelly. 

4. Nota pro regula. Examination of witneſſes by interrogatories 
out of term, by Foſter Ch. J. is extrajudicial, and not to be al- 
lowed, though the party conſent. Contrary by Twiſden and 
Windham, conſenſus (if according to law) tollit errorem; and 
the Court may as well allow the examination of witneſſes before 
a judge by depoſitions, as read the ailidavit of a perſon abſent, 
this is no more than the law allows. Keb. 36. pl. 98. Paſch. 
13 Car. 2. B. R. Blake v. Page. | | 

5. The defendant praved, that the trial might be ſtayed on 
ſuggeſtion, that his material. ⁊uitneſſes were mariners, and now going, 
to fea with the fleet, and would not be ready till Michaclmas 
term next. The Court agreed to examine the witneſſes by con- 
ſent of parties, before the Ch. J. the trial being to be before him; 
and the plaintiff, if he will, may croſs-examine them. 2 Keb. 13. 
pl. 32. Paſch. 18 Car. 2. B. R. Catlin v. Pidgeon. 

D 63 J 6. It was objected, that in an indictment, evidence of diſcourſe 
preceding, the fact is not to be given; but Holt ſaid, that they 
might give in evidence any thing that explains the fact. 11 Mod. 
229. pl. 2. Trin. 8 Ann. B. R. in Cafe of Young v. Slaugh- 
teriord. | —” 
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Evidence. 


Declaration, &c. 


I. IL was the opinion of all the judges in the C. B. that if a 


* man ſells two horſes for forty ſhillings, and the plaintiff in 
an action of debt, declares on the buying of one horſe for forty fhil- 
linge, the defendant may plead, nil debet, and the jury muſt 
find for him under pain of attaint, for here the words modo & 
forma are material, the contract not being the ſame that was be- 
tween the parties. 21 Ed. 4. pl. 2. | 

2. So if he had bought one hor/e for forty ſhillings, and the plain- 
tiff declared on a contract for tuo; or if there was an ox bought, 
and the declaration was for an horſe ; and ſo in every caſe, when 
the plaintiff varies from the contract. 21 Ed: 4. 2. 

3. Detinue of a chain containing three ounces, where in truth it 


contains but tabs; the defendant may ſafely wage his law. 22 E. 


4- 2. b. pl. 8. : ; 
4. But otherwile it is if the variance be only in the value of 


the chain. 22 E. 4. 2. b. pl. 8. 


5. So of a horſe, as to the value. But if the count be of a Black 
horſe, and the jury Aud it to be a white horſe ; this is againſt the 


_ plaintiff. 22 E. 4. 2. b. pl. 8. 


6. Per Finchden, on a declaration on a bond, ſuppoſed to be 


made by t4v9, if non eſt factum is pleaded, and it is proved to be 


the deed of one, and not the other, yet the plaintiff ſhall recover 
againſt him whoſe deed it is. L. E. 206. pl. 20.—cites 40 Ed. 
g 23 Treſpaſs in D. without addition, and there is no D. without- 
addition; yet if he prove treſpaſs in D. it will be for him. 12 Mod. 
508. cites 9 H. 6. 5. = 

8. In account, ho defendant pleaded, that he accounted before 
A. and B. upon which iſſue was joined, and it was found that he 
accounted before A. only, yet judgment for defendant. Hob. 55. 


Cites 46 E. 3. 5. in Caſe of Foſter v. Jackſon. 


9. In debt upon obligation, he pleads, non eff factum, upon which 
they were at iſſue, and the witneſles ſay, that it was delivered at 
York, which is another place than avhere it bears date, it does not 
warrant the iſſue. 2 E. 6. 7. 31 H. 6. | 

10. In debt upon an obligation againſt Oliver St. John, and 
Alice his wife as heir of her father, the defendant pleaded non eſt 
factum of the father, and it was found by ſpecial verdict, that the 
obligation was made by the father of the wife 4 the plaintiff and 
another, whereas in truth, the plaintiff hath declared upon an ob- 
ligation made to himſelf only, without ſpeaking of any other joint 
obligee, and that the plaintiff as ſurvivor hath brought the ac- 
tion, and if upon the matter, it ſhall be ſaid, the deed of the de- 


fendant, in manner as the plaintiff hath declared; the jury refer 
| unto 


(X. a) Variance between the Evidence and the 


D. 279. d. 


pl. I.. 
cites S. C. 


D. 20 
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Evidence. 


unto the Court, and the Court was clear of opinion, that the 
plaintiff ought to have declared upon the ſpecial matter. 
1 Le. 322. pl. 453. Mich. 30 & 31 Eliz. C. B. Dennis v. St. 
John. | | 

11. In ejectione firmæ, the plaintiff declared upon a /eafe, 
made 14 Far. 30 Eliz. to have from the feaſt of Chri/tmas then laſt 


before for three years, and upon evidence, the plaintiff ſhewed a 


leaſe bearing date the 13 day of January the fame year, and it 
was found by witneſſes, that the leaſe was ſcaled and delivered upon 
the land, the 13 day of January. Anderſon Ch. J. ſaid, that the 
evidence was good enough to maintain the declaration, for if the 
leaſe was ſealed and delivered the 13 of January, it was then a 
leaſe 14 January, quod cxteri juſticiarii conceſſerunt. 4 Le. 14. 
pl. 52. Mich. 32 Eliz. C. B. Price and Foſter. | 

12. The plaintiff declares, that whereas there was an ue 
joined in ejectione firmæ, brought by the leſſee of the plaintiff 
againſt the defendant, which the letlee intended-to try at the 
next aſſiſes, in conſideration the plaintiff and his leflee at the 
aſſiſes would forbear to enforce their title, and give but weak evi- 


dence againſt the defendant, he promiſed to pay him a certain 


ſum of money. On gon afſumpſit pleaded, there was a ſpecial 
verdict, which found the aſſumpſit in all points, only there 
were teu iſuet joined in the ſuit, and the aſſumpſit was in con- 
ſideration of forbearance to enforce the title at the trial of both iſſues ; 
and it was adjudged for the plaintiff, becauſe it is ſaid in com- 
mon parlance, that the parties have joined ue, and it may well 
enough ſtand upon two iflues as well as one. Mo. 351. pl. 471. 
Hill. 36 Eliz. B. R. Blackwell v. Eyre. | 
13. A woman, in an e/-@ment brought againſt her, pleads a 
cuſtom in the manor, that the widow of every copybolder in fee- 
ſimple, fee-tail, or for life, ſhould enjoy the copyhold for term of 
her lije, and the cuſtom was traverſed ; and on evidence at niſi 
prius to maintain the cuſtom, they proved ſbe claimed the tate 
only during her wid;wwho:d ; and on this evidence, the plaintiff 
demurred; and it was adjudged by the Court, that the ſame - 
evidence did not maintain the cuſtom pleaded ; for the evidence 
was of an eſtate only during her widowhood ; and the cuſtom 
pleaded, was for the eſtate during her life, which is a greater 
eſtate. Dy. 192. a. pl. 23. Mich. 2 & 3 Eliz. Lynſey v. Dixon. 
14. In an action for forging a deed. The declaration was 
on a demiſe of a manor, & terras dominicales, and upon not 
guilty pleaded, the plaintiff gave in evidence, a demiſe of the 
mauer, & omnes terras dominicales, except two cleſes ; it was held, 
per totam Curiam, that the evidence was good enough, for it is 


not neceſiary to conſtrue terras dominicales, to be omnes terras 


dominicales ; for the lands not accepted, are terras dominicales, 

and that will maintain the declaration. Le. 139. pl. 192. Hill. 
30 Eliz. C. B. Atkyns v. Hales. | 

15. A covenont was, that lefſee for years, ſhould not cut any trees 

ſo as to commit walte, and gave bond for the performance, . 

| debt 


Evidence, 


debt upon the bond, 2he plaintiff afſigned the breach, in cutting 
taventy oaks, by which ther were waſted. The defendant pleaded, 
that he did not cut the ſai twenty oaks, nor any of them, modo & 


forma prout, &c. The print rejoined, that he cut twenty oaks 


prout, & c. The jury ford that the deferdant cut ten, and judg- 
ment was given for the plaintiff. D. 115. b. pl. 67. aſch 
2 & 3 W. & M. Torill v. Dunt. | 

16. Aſſumpſit was, to deliver certain monies to the 2 in 
London, when he delivered to the defendant certain bread-cloths there. 
The defendant pleaded non aſſumpſit, and it was found ſpecially, 
that the aſſumpſit was, tht the plaintiff ſhould deliver certain broad- 
cloths of a pheaſant col;ur, md others of other ſpecial colours. The 
Court thought, that the ſpecial matter is good maintainance of 
the declaration, and tha: the defendant ought to have ſaid by 
y of anſwer, that the aſſumpfit was ſo ſpecial, and have tra- 
verſed the general aſſumfſit in the declaration. Mo. 466. pl. 659. 
Paſch. 39 Eliz. Cheney v. Hawes. 

19. In an action upoa the caſe for difurbing the plaintiffs, and 
their children and family, in the poſſeſſion of a pew, in the church 
of Berkenham, the dec.aration ſet forth, that they, their anceſtors, 
and all thoſe whoſe eftates they had, had always enjoyed that pew to ſit 
in the ſaid church, appertaining to the manor, to which the ad- 
vowſon is appendant ; that they are /ords of the manor, and founders 


of the church; the defendant preſcribes to the pew, as appertain- 


ing to his houſe, abſque hoc that the plaintiffs, their anceſtors, 
or thoſe whoſe eſtates they have, had the ſeat modo & forma, as 
is ſet forth in the declaration; and on this iſſue was joined, and 
the evidence proved them to be tenants in common, which was held 
to maintain the ifſue, by Ch. J. Houghton and Chamberlain; to 
the plaintiff was nonſuit. Dodderidge diflentiente. Palm. 161. 
Paſch. 19 Jac. B. R. Snelegar v. Brograve. 

20. An ejefione firmæ and a trial at bar, The plaintiff had de- 
clared of a /eaſe made to him by baron and feme and that he being 
out of poſſeſhon Mey had made d letter of attorney to enter, and to 
deliver that leaſe, and that they had ſealed, and delivered it. And 
now ruled that the declaration is naught, becauſe it is not a leaſe 
of the wife, but of the huſband only; and ſo it hath been adjudged 
in one Rich's Caſe. And the letter of attorney of the awife is void, 
becauſe it is only executory. And the counſel of the plaintiff 
confeſſed that it hath been adjudged accordingly. Noy. 133. 
5 Jac. Phimmer v. Hockett. Op | | 
21. Hjectione firmæ of a leaſe of Lucy Lady Griffin, the 7th of 
i 19 Fac. by indenture dated the 6th of December, 19 Jac. 
buvend. a die datus indenture pred. Upon not guilty pleaded, 
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cordingly. 


and evidence to the jury, the leaſe was ſhewn, bearing date the 


Gth of December 19 Jac. and the habendum was a einpare con- 

fectionis indenturæ, and becauſe a die datus excludes the day, fo 

as it is not the ſame leaſe whereof the plaintiff declares, it was 

held that the plaintiff had miſtaken his action, whereof the mou 
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tif was nonſuited. Cro. J. 647. pl. 12. Mich. 20 Jac. B. R. 
Scavage v. Parker. | | 
22. In aſſumpfit for 101. due for con fold to four men, and the 
evidence proved the ſale to be made y 0 tavo, this was holden 
_ the plaintiff, that he did not prove his caſe. Clayt. 114. 
198. Aug. 1647. before Green derjeant, Judge of Aſſiſe. 
Anon. | | 
23. Debt on a bond, and it did appear the defendant and another 
were bound jrintly in this obligation, ard it was ruled, that though 
the other obligor be dead, yet the plain: hath failed in his decla- 
ration, and if non eſt factum be pleadec, and this bond produced, 
it ſhall be againſt the plaintiff. Clayt. 119. pl. 210. March 1647. 
before Germine J. Judge of Aſſiſe. Aron. . 
24. In an action of debt upon an obligation which was ſet 
forth to be made the 15th of November 25 Eliz. the defendant 
pleaded non eſt factum; the jury found a ſpecial verdict, viz. 
that it was dated the 15th of November 23 Elix. but was not 
fealed, or delivered, till the 18th of Novenber 26 Eliz. Ft ſi ſuper 
totam materiam, the Court ſhall adjudge it for the plaintiff, they 
find it for the plaintiff, et fi, &c. And it being hereupon moved, 
all the Court without any difficulty reſdved, that this verdict is 


found for the plaintiff, for the iſſue being generally non eſt fac- 
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payment at a 


tum, it appears to be his deed. But peradventure by ſpecial 
pleading he might have helped himſelf; wherefore it was ad- 
judged for the plaintiff. Cro. J. 136. pl. 12. Mich. 4 Jac. B. R. 
Lady Lane v. Pledall. 

31. Indebitatus g ſunipſit fer 7501. laid out by the plaintiff for 
the uſe of the defendant ; upon non aſſumpũt pleaded, there was a 
trial at the bar, and the evidence was, that the defendant and 
another now deceaſed farmed the exciſe, and the money was laid 
out by the plaintiff on the behalf of the defendant and his partner, 
and ;that the defendant promiſed to repay the money out of the 
firſt profits he received. Per tot. Cur. it would not lie; Firſt, 


Two partners being concerned, the action cannot be brought 


againſt = alone; he ought in this caſe to have ſet out the 
death of the other; but if judgment be had againſt one, the goods 


in 3 may be taken in execution. Secondly, The pro- 
mi 


iſe here was not to pay the money abholutely, but ſub modo; fo 
that the evidence did not maintain the action, and the plaintiff 
was nonſuited. 2 Mod. 279. Mich. 29 Car. 2. C. B. Tiſſard v. 

Warcup. | | 
26. If a promiſe be made 10 pay at a day certain, and the day is 
paſt, the s may declare to pay on requeſt ; fo if he declares on 
ay certain, and gives in evidence a promiſe on re- 


queſt, viz. when it is created on account which gives the duty; 
for there the time is ex abundanti; but when the arion is founded 
en the contract it is otherwiſe, for there the evidence muſi purſue the 
contract. Trials per Pais, 3d edit. 184. cites Hill. 1650. B. R. 
Child's Caſe. | 


27. In 


upon a contract for a 


Evidence, 


27. In aſſault and battery, there was a demurrer on the evi- 
dence; the caſe was, that the defeidant, the day ſpecified in the 


declaration, alledged that the plaintff aſſaulted the defendant, and 


in defence of himſelf, juſtifies the beating; the plaintiff replied, 
De injuria ſua propria abſque talicauſa; and in the evidence, 
the Ing maintained, that the Paintiff beat him the day men- 
tioned in the declaration, and in the ſame place, whereupon the 
plaintiff gave in evidence another day, ind place viz. &c. which was 
the cauſe of the ſpecial verdict ; for if there are two batteries 
made between the plaintiff and defendant at divers times, the 
plaintiff muſt prove the battery madethe ſame day as in the decla- 
ration, and ſhall not be admitted to gve another day in evidence; 
per totam Curiam, Brownl. 233. Trin. 9 Jac. Downes v. 
Skrimſher. | 

28. If a treſpaſs was done the 4th & May, and the plaintiff al- 
ledgeth the ſame to be done the 5th of May, or the I, of May, when 
no treſpaſs was done, yet if upon theevidence it falleth out that 


the treſpaſs was done before the action rought it is ſufficient. Co. 


Litt. 283. a. ad finem; and ſays, tht this is warranted by Lit- 
tleton, S. 435. who ſpeaketh indefnitely, that the jury may 
find the defendant guilty at another day than the plaintiff 


ſuppoſeth. 


29. Aſſumpſit for twent pounds upn accompt, and upon the 


evidence it appeared to be anotherſum, and the plaintiff was 


nonſuit, and the judge held, where n action is for ten pounds 

hors, and the witneſs doth not prove the very 
ſum, but differs a penny or twelve pene, in this caſe it ſhall be 
found againſt the plaintiff, and cited tie opinion of Walter Chief 
Baron to be ſo, but for the importmity then was contented a 
ſpecial verdict ſhould be found; bu the Court above did rule 


the caſe againſt the plaintiff, quod noa in aſſumpſit, where da- 


mages only are to be recovered; for n ſuch caſe, if debt had 
been brought, it is clear, becauſe hedoth not hit the contract, it 
ſhall be againſt the plaintiff. Clayt.87. pl. 147. July 16 Car. 
before Foſter, Judge of Aſſiſe. Ramden's Caſe. 

30. Action upon a promiſe and leclaration, that the de- 
fendant did aſſure and promiſe that tie defendant would not fue 
the P and the evidence was, tht he would forbear his fuit ; 
and this by the judge doth ſuppoſe aſuit already begun, and ſo 
doth not maintain the iſſue, and uporthis the plaintiff was non- 
ſuit; Clayt. 2. pl. 4. Aug. 7 Car. befor Damport, Ch. B. Judge 
of Aſſiſe. Anon. 

31. The plaintiff declared, that th: defendant, in conſidera- 
tion the plaintiff would Yrbear ſuit qainſt J. 8. for 80 l. which 
J. S. did cave him, the defendant wuld fee him paid, and the 
evidence proved that J. S. did owe che plaintiff only 40 J. and 
holden that is againſt the plaintiff. Aayt. 111. pl. 190. March 
24 Car. Turner Serjeant, Judge of Aſſiſe. Hargrave's Cale. 

32. In afſſumpſit fir money due, it aui laid in the declaration to be 
payable on requejt, but by the witneſs t appeared that a fortnight's 

| time 
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time was given for the payment of it, and though rhe forrnight's 
time was paſt long before the afton brought, yet it was now held a 
failer in the proof of the phintiff of his caſe as he had laid 
it. Clayt. 115. pl. 199. Auuſt 1647. before Green Serjeant 
at Law, Judge. | | 

33. Indebitatus by A. the dfendant gives evidence, that B. was 
partner with A. at the deliery of the wares, whereupon the 
plaintiff was nonſuited. Tri. per Pais, 187. cites Lent Aft. 1667, 
at Norfolk. Franklin v. Wiker. | 

34- In an action on the caſe though a requeſt in the declaration 1s 
laid at one time, yet a requeſt at another tim? may be given in evi- 
dence, though it be ſeveral yea's diſtant; per Wild Recorder, and 
not denied. Sid. 268. Tris. 17 Car. 2. B. R. King v. Bray. 

35. A promiſe was made ? the father, on his doing a certain act 
40 pay his two daughters A. & M. 20 l. anpiece. M. alone brought 
an action on the promiſe fo her 201. It was objected, that they 
ought to bave joined in theaction; but per Glyn Ch. J. they 
have diſtinct intereſt, and o either of them may bring an action, 
and it being brought far ze 20 l. only, judgment was for the 
plaintiff niſi. Sty. 461. Mich. 1655. Thomas v. 

36. Hfectieue ſirmæ for fe many acres of meadow, and ſo many 
acres of pa/?ure ; upon notguilty pleaded, the jury find a demiſe 
de Berbagio & pannagio of b many acres; and the queſtion was, 
whether this evidence did, or did not maintain the iſſue for the 
plaintiff? The Court inclned againſt the plaintiff; firſt, be- 
cauſe by the ſame reaſon, hat an cjectment upon a leaſe of her- 
bage, by the ſame reaſon, he plaintiff ought to declare accord- 
ingly, as in the caſe of 27Hen. 8. where paſlure is granted for 
ten oxen, the præcipe mut run accordingly, and fo here. Se- 
condly, Herbage does not onclude all the profit of the ſoil, but 
only part of it, as 1 Inſt 4. b Adjornatur. Hard. 330. citcs 
3 Init. 4. b. pl. 5. Tris. 15 Car. 2. in Scacc. Wheeler v. 
Toulſon. 

37. Award to pay moneyin, er al the houſe of F. S. The plain- 
tiff ſaid, that it was not pad at the houſe, which per Curiam is 
well enough, and i; it wer paid in the houſe, it may be given in 
evidence on iſſue, that it vas paid at, &c. and judgment for the 
'= arc in debt upon bonc 1 Salk. 753. Trin. 16 Car. 2. B.R. 

itzherbert v. Hind. | | | 85 

38. At Guildhall, in ar action for words per quod maritagium 
amiſit, and upon evidence, the plaintiff proved part of the awards 
only, but proved, that by reſin of theſe words maritagium amiſit ; + 
and ruled by Holt Ch. J. o be well enough, for it is ſufhcient if 
the plaintift proves the loſ of marriage, by reaſon of any words 
in the declaration. Skin. 133. pl. 3. Hill. 4 W. & M. in B. R. 
Geary v. Connop. 

39. If A. promiſe B. ten pundt, in conſideration that he would 
procure him one who would give him an annuity of 100 J. per 
amn. for 900 J. B. does not do it, but procures him one who grants 


it for a looo l. and A. docs agree for that annuity. E. cannot 
| bring 


Evidence. 


bring an afſumpſit for the 10 l. becauſe this varies from tlie 
contract, but he may have a quantum meruit; per Powel J. 
12 Mod. 509. Paſch. 13 W. 3. Anon. 

40. Plaintiff in caſe declared of an agreement made between 
him and the defendant, that the defendant would Jet him have 
the uſe of twelve acres of turnips for ſuch a time for his ſheep ; and 
the evidence was, that he would let him have 7velve acres of tur- 
nips ; and per Holt, it maintained the declaration, for the land 
did not paſs as it would by grant of ſo many acres of paſturg 
but it is like granting of fo many acres of corn, wherby the corn only 
would pats. 12 Mod. 600. At niſi prius, coram Holt Ch. J. 


Mich. 13 W. 3. Anon. 


21. In caſe upon a ſpecial promiſe to deliver gacd merchandiſable 

zoheat, upon non aſſumpſit pleaded at the trial, Lent afliſes, 
12 W. 3. at Bedford, before Holt Ch. J. the plaintiff” s witneſs 
ſwore, that it was agreed, that he ſhould deliver good ſecond ſort 
of wheat. And Holt held this a variance, and the plaintiff was 
nonfuit. Ld. Raym. Rep. 735. Anon. 

42. If the iſſue is aſſets a! ach a place, it is good evidence to prove 
aſſets at another place; for aſſets any where, is aſſets every where. 
3 Salk. 156. Mich. 12 W. 3. Anon. 

43. In caſe for refuſing goods which the plaintiff had diſtrained 
7 r rent ; the plaintiff declared, that he was ſeiſed in fee of a 
certain meſſuage, & c. and ſo ſeiſed demijed to J. S. for a year, 
and fo from year to year, as long as both parties Ae pleaſe, by a pa- 
rol demiſe, reſerving rent, and for rent arrear he diſtrained, and 
the diſtreſs was retcued from him by the detendant, for which 


the action was brought; and here the plaintiff having laid a ſeiſin 


in fee upon himſelf, was fain to prove it, and iu proving the leaſe, 
it appeared to be for a year, and ſo from year to year as long as 
both parties pleaſed, and that the leſſee fhould not go away without 
giving a quarters ar ning ; and it was inſiſted on by Eyre and 
Parker, that the leaſe given in evidence, varied from the leaſe de- 
clared on, ſo they failed in proving their declaration; but per 
Holt Ch. J. it is well enough, for the agreement concerning the 
quarter's warning 2s only a collateral ag) cement, not at all affecting 
the land in point of intereſt, but collater ally binding the perton 
of leſſee, and therefore it need not be mentioned in the decla- 
ration. 6 Mod. 215. Trin. 3 Ann. B. R. Dod v. Monger. 

44. Indictment for breaking the chamber of cujuſdam Sarge S. 71: 


. dons main 2ſionuli cujuſdam David Fames, Sc. the evidence qvas, 


that it was the houſe of Famſon, not Fames, and per Parker Ch. J. 
it will not maintain the indictment, like Roll 667 ; treſpaſs for 
breaking e s cloſe in Calvering in quodam loco vocat. Cal ver- 


field, abutting ſouth on a mill in the tenure of J. S. The plaintilf 


muſt prove the whole abuttment, even its being in the tenure of 
J. S. So in the Caſe of the Queen v. Sudbury, indictment for an 
afſault and battery, laid as a riot, t bs were acquitted, and tas found 
guilty ; yet all were acquitted, for the crime was phe riot, and the 
avhole 4 alledgal under that ſpecification and d;/-ription. So in- 


dic nut 
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playhouſe in Lincoln's-Inn-Fields, if there be no P in Lin- 
coln's-Inn-Fields, the defendant muſt be acquitted, for though the 
words are not local, yet theſe are made ſo. It the ſpeaking had 
been alledged in Lincoln's-Inn-Fields, then it had been laid as 2 


venue; but here it is otherwiſe, being alledged as a deſcription 
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(Z. a) Evidence. What muſt be pleaded, or may 


where the playhouſe ſtood. One may make a treſpaſs local, 
which 1s not ſo. And in the 3 caſe, the chamber was 
local, but the taking and carrying away goods is not ſo, but then 
all is put together as one fact under one deſcription, and you 


cannot divide them. 1 Salk. 385. pl. 37. Mich. 11 Ann.: at niſi 


prius in Middleſex. The Queen v. Cranage. 

45. In an information for a libel, the variance of the word (nor) 
for (not) was held fatal upon evidence. 2 Salk. 660. pl. 7. 
Mich. 5 Ann. B. R. The Queen v. Dr. Drake. | 

46. There 1s a difference between words ſpoken, and words 
written; of the former there can be no tenor, ['viz. a 1 
for there is no original to compare them with, as there is o 
words written, and though there have been attempts to plead a 


tenor of words ſpoken, it has never been allowed; and therefore, 


if one declares for words ſpoken, a variance in the omiſſion, or addition 
of a word, is not material, and it is ſufficient, if ſo many of the 
words be proved, and found, as are in themſelves actionable. 
2 Salk. 661. pl. 7. Mich. 5 Ann. B. R. The Queen v. Drake. 
47. But otherwiſe in debt upon a bond; for upon non eſt factum 
any variance is fatal. Ibid. cites Dy. 75. 3 Cro. 503. Hard. 470. 
48. In treſpaſs quare clauſum fregit at Needham, a proof of break- 
ing at Needham-market it ill, and the plaintiff muft be nonſuit. 
2 Salk. 452. pl. 3. Paſch. 5 Ann. B. R. The Queen v. the In- 
habitants of Needham-market, Barking, &c. | 


be given in Evidence. 


I. MATTER in law ſhall not be given in evidence to a jury, 
but the other may demur upon it; for lay gents cannot 


diſcuſs matter in law as it ſeems there, but it is not expreſsly ad- 
judged there. Br, General Iflues, pl. 51. cites 9 H. 6. 33. 

2. Waſle, &c. A man cannot give in evidence a licence, or a re- 
leaſe, or that the ill which he had in treſpaſs of battery wvas of the aſ- 
fault of the plaintiff, and in defence of the defendant. Br. General 
Iſſues, pl. go. cites 12 H. 8. 1. 

3. Or that he ſerved the writ as ſheriff. Ibid. 


4. Or that the foreſter killed the man of which the appeal is 


brought in the foreſt, flying, or ſuch like. Ibid. 


5. For og are juſtifications which ought to be pleaded ; for 


they cannot be given in evidence. Ibid. 
6. But upon not guilty pleaded, he may gise in evidence matter 
= 6 | «hich 


dic mens for ating a play, and ſpeaking avords in fuch a pariſh in 4 
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ao bich makes to him title, and proves that h is net guilty, as leaſe for 


years, and ſuch like, &c. Ibid. | 
7. Scire facias againſ the ſucceſſor of a parſon, to have execution of 


certain arrears. of annuity recovered ngainſt his predeceſſor, the de- 
fendant ſaid, that he at D. in another county reſigned into the hands 
of the biſhop, which he admitted, &c. and js he was not parſon the 
day of the writ purchaſed, nor ever eftzr, and the beſt opinion was, 
that this is a good plca, but by ſome nothing ſhall be entered, but 
not parſon the day of the writ purchaſed, nor ever after, and the 
reſignation ſhall be given in evidence, and it ſeemed to fome, 
that all ſhould be entercd for evidence and plea. Br. Scire 
Facias, pl. 133. cites 9 E. 4. 49. E 

38. In treſpals it is no plea to ſay he entered by command of the 
92oner of the land; but the defendant ſſl. all plead not guilty, and 


give this matter in evidence. Er. Gen. If. pl. 53. cites 34 H. 


6. 43. ; 
9. Entry in nature of af/iſe of common, the defendant pleaded non 


diſſeiſivit, and tlie plaintiff gave preſcription in evidence, and did not 
olledge it in his count, and yet it was permitted; for it ſeems that 
title cannot be made in the count in this ddtion as in the plaint of afſije, 
and therefore docs not lie of the common. Br. General Iſſue, 
pl. 68. cites 4 E. 4. 1. | 

10. In dewer upon the fue ne unques ſeifte que dower, the de- 

endant cannot prove in evidence that the baron and his firſt wife were 
feifed in ſpecial tail, and after made a diſcontinuance, and tork back an 
gate in fee, whereof he died ſeiſed, by 20hich the iſſue who is tenant in 
tail is remitted, but this ſhould have been pleaded ; for he was 
once ſeiſed of an eſtate whereof the ſecond wife was dowable. 
D. 41. pl. 1. Paſch. 30 H. 8. Anon. 

11. If a merchant e, to an inn, and the hef? tells him that his 
houſe is full, and he caunot receive him, yet he that comes puts down 
his goods, and by the admiſſion of a gueſ? lies avith him without the 
hoſtler's appointment, and his goods are ftolen; in an action 
againſt the hoſtler he may plead the general iſſue, and give this 


in evidence. Bendl. 60. pl. 103. Hill. 4 & 5 Ph. & Mar. Bird 


v. Bird. 

12. Upon non concęſſit the plaintiff cannot give in evidence the 
Ratute of miſrecitals or nonrecitals to make the King's grant good, but 
he ſhould have pleaded the ſame. D. 129. pl. b. 65. Paſch. 
2 P. & M. Heydon v. Ibgrave. | 

13. Treſpaſs, the defendant pleaded not guilty ; the jury Found 
that the plaintiff was ſeiſed with two others as heirs in gavelkind, 
and that the defendant entered; and upon motion, without ar- 


gument by Popham and Fenner (cæteris abſentibus) it was ads 
| Judged for the plaintiff; for though it had been a good plea in 


abatement for the defendant to ſay, that the plaintiff was tenant 


in common with a flranger, yet ſoraſmuch as he hath not pleaded 


it, he has loſt thy) advantage thereof, and the finding it by the 


jury is not material. The defendant ought to have pleaded the . 


jointenancy in bar; for it is the cloſe of one only as to a ſtranger} 
Vor. XII. G and 
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3 Le. 21. 
pl. 276. S. 
P. by Pe- 
riam I. 


Id. Raym. 
Rep. 419%, 
420. S. 
where the 
proviſo al- 
ters the te- 
nour of the 
Covenant, 


{ 

_ and ſo it ſeems of tenants in common. No. 466. pl. 660. Paſch, 
39 Eliz. Stowell's Cafe. And ſo it was ſaid to be adjudged 
in this Court in one Stowell's Caſe; where in treſpaſs brought 
the defendant pleaded not guilty, and the jury found that the 
plaintiff was jointenant of the land with a ſtranger not named ; 
yet there the plaintitf recovered, wherefore it was adjudged ut 
ſupra for the plaintiff. Cro. E. 554. pl. 7. Paſch. 29 Eliz. B. R. 
Deering v. Moor. | 
14. Cilateral warranty found by verdict is of as great force as 


if it were pleaded in bar; per Periam J. 2 Le. 37. pl. 48. Hill. 


31 Eliz. C. B. in Caſe of Johnſon v. Bellamy. 


15. S of fines. 2 Le. 37. pl. 48. Hill. 31 Eliz. C. B. Johnſon 


v. Bellamy. 

16. Where a proviſo in a deed goes ly <vay of defeazance it muſl be 
pleaded by him who would take advantage of it ; contra, where it al- 
ters the ſenſe of the covenant, by explaining or tying up the meaning to 
a particular time, which would not have been underſtood on a ge- 
neral covenant, by which means it becomes part of the covenant. 


2 Salk. 573- Hill. 10 W. 3. B. R. Clayton againſt Kinaſton. 


' : * 
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ta another notice than the general words of the covenant would require, it need not be pleaded, be- 
Cauſe it is part of the covenant itlelt. | 


1 
67600. 216. 
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C. accerd- 


17. In delt far rent on a leaſe for years, the i ue was, ve e, 
the rent <vas paid or not; the defendant gave in evidence for part of 
the rent, that the plaintiff by covenant <vas to repair the houſe, and did 
not, and therefore he expended part of the rent in repairing the 2 
Gawdy ſaid, it maintains the iſſue, for the law giveth this liberty 
to the leſſec to expend the rent in reparations, to which Clench 
ſeemed to agree; but then he ſhould have pleaded it, and not 
rive it in evidence on the general iſſue. Contra per Fenner, for 
if the leſſor will not repair, the leſtee can only reſort to his action 
of covenant. Cro. Eliz. 222. pl. 1. Paſch. 33 Eliz. B. R. Fen- 
ner v. Dorrington. 

18. And as to the refedue of the rent, he gave in evidence pay- 
ment to perſemt =chs had rent-charges cut of the land by the lefſer's 
cemmand, and held good evidence; for payment to another by 
the plaintiff's appointments is payment to himſelf, Cro. Eliz. 
222. pl. 1. Paſch. 33 Eliz. B. R. Fenner v. Dorrington. 

19: In an action of d-b/ brought againſt the detendant as ad- 
miniflrater, he pleads divers judgments amounting to 670 J. and 


the aſſignment of 100 J. debt to the King by deed enrolled, and 
he pleaded that he retained his deb? in his hand; and he might 


have given this in evidence, or pleaded jt at the liberty of the 
defendant.  -1 Brownl. 75. pl 1. 44 Eliz. Bond v. Green. 

20. Waſte was aſſigned in beſcis, viz. in 9 vendendlo 
decem quercot, &c. whereas the defendant had only lapped and ſbred 


the oaks. It ſeems, that as the waſte is aſſigned he may tafcly 


lead nul waſte done, and give the ſpecial matter in evidence. 
b. 92. pl. 16. Mich. 1 Mar. Anon. 

21. Waſte was aſſigned in fodiends faſum in quodam prato. 

| | | The 


Evidence. 


The defendant pleaded no waſte done. It was found by ſpecial vey 
dict that the defendant made the trench to drain the water, per qued 


pratum melioratur, & non pejoratur. It was objected, that this 
ought to have been pleaded, but by the opinion of the Court this 
is no waſte [and ſo it ſecms it might be given in evidence}. 
D. 361. b. pl. 12. Paſch. 20 Eliz. Anon. 

22. Note that upon evidence given to a jury, upon the die- 


lution of a vicarage in the county of Warwick, which was part of 


the priory of Dantry, where the Pope by His bull gave to the vicar mi- 
nutas decimas & alteragium ; and it was ceriiicd by the doors, 
that alteragium will paſs to the vicar tyth-wool, &c. and the 
uſage was ſhewed in evidence, and the copy of the Pope's bull; 
and the Court would not credit that without ſeeing the bull itſelf, 
ind ſo the plainti was nonſuit, and the jury was diſcharged. 
Winch. 70. Hill. 21 Jac. C. B. Bret v. Ward. | 
23. 1t is nit a general rule, that a matter could not be pleaded 
ſpecially, which might have been given in evidence upon the general 
ue, as in an action of debt for rent, upon nil debet pleaded, 
an entry and ſuſpenſion oi the rent may be given in evidence z 
but yet that is always allowed to be pleaded, though it might be 
thewn upon the general iſſue. 2 Vent. 295. per totam Curiam. 
Mich. 1 W. and M. cites Hob. 127. | 


24. 1 Fac. 1. 15. If any actien be brought againſt the com- 


miſſieners of a bankrupt, or any perſon authorized by them, they may 
plead not guilty, or jujlify by virtue of this or the former ad of 
13 El. 7. and the whole matter ſhall be produced in evidence, and if 
verdict paſs for the defendant, he ſhall have his c:/ts. | 


25. 7 Fac. 1. 5. 1F any action, bill, plaint, or ſuit upon the caſe, 
treſpaſs, battery, or falſe impriſonment, be brought in any of the 


Courts at Weſtminſter, or elſewhere, againſt any juſtice of peace, 
mayor, or bailiff of a town corporate, headborough, port- rc ve, con- 
Sable, tithingman, collector cf ſubſidy or fifteentbs, for any matter or 
thing done by reaſon of his office, every ſuch juſtice of peace and cer 


aforeſaid, and all others who in their aid and afſiſlance, or by their 
command, ſhall do any thing concerning their reſpective offices, may 
plead the general iſſue nit guilty, and give ſuch ſpecial matter in evi 


dence, as if pleaded had been good in law to have diſcharged the de- 
fendant, and if the plaintiff F nonſuit, Sc. ſhall have double coftss 
This flatute made perpetual and extended to church-wwardens and 


over/cers, ? 132. | 


26. C. brought an action upon the caſe againſt one Wood, 
and counted that he was ſeiſed of a houſe and 20 acres of land, 


Kc. in Thursfield ; and that he, and all whoſe eſtate he hath, 


have had a common in 7 acres in T. and that he, all, and thoſe, Wc. 
have had ane way leading through the ſaid 7 acres, and from thence 
into one common way leading to B. and from thence to Blately, and 
that the defendant had ploughed and turned up the ) acres, and eftopped 
the way. The defendant pleaded not guilty ; reſolved that the 
trial was good, for not guilty, is properly a denial of treſpaſs 
and diſturbance ; and thon 15 ought to prove title to the way, 
e yes 
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yet it is ſuffictent if he prove title to the way by and thr; the 75 acres 
upon evidence ; and yet if the preſcription had been traverſed, 
then he ought to prove all the way. Hutt. 39, 40. Mich. 

18 Jac. Clerk v. Wood. | | 

27. In action of treſpaſs, if it appears upon the evidence, that 
the plaintiff had nothing in the land but in common with a ftranger, 
yet the jury ought to find with the plaintiff}, and if the defendant 
would have advantage of the tenancy in common in the plaintiff, 
he ought to have pleaded-it. Nichols Serjeant was very earneſt 
to the contrary, and took a difference where the plaintiff and de- 
fendant are tenants in common, and where the plaintiff is tenant 
in common with a ſtranger ; but he was over-ruled, the action 
was of treſpaſs, quare clauſum fregit, &. Ruled by Walmſly, 
Warburton, and Foſter J. abſentibus Cook and Daniel. Godb. 
172. pl. 237. Paſch. 8 Jac. C. B. Berry's Caſe. 

28. In a writ of right, if the tenant join the miſe upon the mere 
right, he cannot give in evidence a collateral warranty, for he 
has not any right by it, and therefore it ought to have been 
pleaded. 1 Inſt. 283. a. 

29. Aſſumpfit to pay money en the marriage of his daughter, the 
defendant on non afiumpſit gave in evidence a diſcharge of the 
contract; but Hale Ch. J. before whom the cauſe was tried at 
Guildhall, ſaid he ought to have picaded exoneravit; but that 
this mitigates the damages. 2 Lev. 81. Hill. 24 and 25 Car. 2. 
Abbot v. Chapman. | | | 

30. In an action on frever, of goods, the defendant pleaded 
fate in the market overt, whereby he juſtifies the converſion ; and 
it was held to be no plea, becauſe it amounts but to the general 
iſſue, and ruled accordingly, that if he did not plead, a nihil di- 
cit ſhould be entered. Cro. J. 165. pl. 3. Trin. 5 Jac. B. R. 
Johns v. Williams. 5 

31. Twas held that if caleurable payment of money by a pur- 
chaſer is recited when in truth none was paid, this eſtate is in- 
valid againſt him that comes in bona fide for a valuable con- 
ſideration, and this may be given in evidence well enough with- 
our pleading ir. Clayt, 32. pl. 55. Aug. 11 Car. Barkley ]. 
Ballard v. Sitwell. 

32. Avery for damage done, &c. and iſſue joined upon the free- 
old, and the plaintiff did allege that the defendant had made a leaſe 
before the caption, and holden no evidence, but he ought to have 
pleaded it, &c. and for this cauſe, the plaintiff was nonſuited, 
but the jury did enquire of the damages and colts by direftion of 
the Court, and fo is the practice in replevins. Clayt. gr. pl. 155- 
Mar. 16 Car. Whitfield Serjeant, Judge of Aſſiſc. Dickenſon v. 
Malliverd. | 

33- It was ſaid by the whole Court, that a confederation is not 
traverſable upon an aſſumpſit, but they ought to plead the general 
Hue, and the confideration ought to be given in evidence. Hetl. 50. 
Mich. 3 Car. C. B. Wilkins v. Thomas. | 

34. Action ſur co/e ſur aſſumgſit, the defendant pleads un ag 

: | * fumpſit 
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ſaußſit and upon evidence gave the fotute of gaming in evidence, 
and allowed by Jefferies Ch. J. Otherwiſe it ſeems, if it had been 
debt upon a bond, & c. then it ought to be pleaded. Skin. 195. 
pl. 9. Trin. 36 Car. 2. B. R. Anon. 

JF. One porntenant or tenant in common, Or parcener, cannot 
bring trover againſt another, and if he does, 'tis good evidence 
on the general iſſue of not guilty ; but if one jointenant brings 
trover againſt a /tranger, in that caſe the defendant may plead it 
in abatement, but cannot take advantage of it in evidence. 
1 Salk. 290. pl. 29. Trin. 7 Ann. B. R. Brown v. Hedges. | 
36. In zreſpaſs quare clauſum fregit, it is a plea in abatement t9 

ſay, that the plaintiff is tenant in common with another, but it cannot 
be given in evidence upon not guilty, as it may where one tenant in 
common brings treſpaſs againſt the other. Vent. 214. Trin. 
24 Car. 2. B. K. Anon. | 


When an executor or adiminiſ}rator had done awhat they ov 52 
37 y oug 


7s do, they may plead plene adminiflravit, and give the ſpecial matter © 


in evidence ; but when judgments are due, and bonds ſued, they can- 
not give that in evidence, but mf? plead it, becauſe the goods to 
ſatisfy are in their own hands, and ſo not properly admiaiſtered, 
though liable to the judgment; per Vaughan, nemine contradie 
cente. Freem. Rep. 150. pl. 171. Paſch. 1674. Anon, 

38. Depofitions taken coram non fudice, are not allowed to be 
uſed at a trial at law. Chan. Cafes, 306. Hill. 29 & 30 Car. 2. 
Stock v. Denew. | 

39. In aſlumpſit, exoneravit ought to be pleaded, but bein 
given in evidence, it mitigated the damages. 2 Lev. 81. Hill. 
24 & 25 Car. 2. B. R. per Hale Ch. J. Abbot v. Chapman. 

40. If an af is brought upon a prom:ile in law, payment be- 
fore the action brought may be given in evidence, but where the 
action is grounded an a ſpecial promiſe, there payment, or any other 
legal diſcharge muit be plcaded. Mod. 210. pl. 42, Hill. 27 & 
28 Car. 2. C. B. Fits v. Freeitone. | | 

41. Upon a motion for a new trial, the cafe appeared to be, 
that the lord of a copy-hold manor ought to repair a common 
bridge, and the cuſtom was, that he might take neceſſary timber for 
this purpoſe ue any of the copy-hold lands, the which he had 


done, and in treſpaſs for it by a copy-holder, he would have 


given this matter in evidence upon non culp. ; but it was not al- 
lowed, for he ought to have pleaded it as in Hob. 174, 175. 
treſpaſs for felling trees, the defendant pleaded non culp. 
He cannot maintain this plea, except the trees were his actually 
before he felled, for if he had but a liberty to fell, he ought tv 
have pleaded it, and not pleaded non culp. Skin. 321. pl. 2. 
Trin. 4 W. and M. in B. R. Anon. 

42. An action on the caſe brought on aſſumpſit to ſecure 
goods from perils, thoſe of the ſea excepted; in this caſe it was 


held by the Court, that in afſimp/t in fact, on a non aſſumpſit 


pleaded, a releaſe cannot be given in evidence to take away the 
G 3 aſſumpſit, 


+73 


11 


7 Mod. 
105. Mich. 
1 Ann. 

B. R. per 
Holt Ch. J. 
in Caſe of 
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aſſumpſit, but only in mitigation of damages; but on aſſumpfit 28 
laww, and a non aſſumpſit pleaded it may, becauſe it takes away 
the aſſumpſit. Quzre, ſays the Reporter, if in an aſſumpſit, 
either in fact or law, on 2 non aſſumpſit pleaded, performance 
can be given in evidence. Sid. 236. pl. 3. Hill. 16 & 19 Car. 2. 
B. R. Beckford v Clark. 

43. In an aſſumpſit in conſideration of the marriage of Bi 
daughter on non aſſumpſit pleaded, exoneravit cannot be given in 
evidence to diſcharge the promiſe, but only in mitigation of da- 
mages, but it ougbt to be pleaded. Cited per Hale. 2 Lev. 81. 
Hill. 24 & 25 Car. 2. B R. Abbot v. Chapman. | 

44. Any thing in the fame fiatute, upon which à ſuit is commenced, 
may be given in evidence, but if it be in another fatute, it muſt be plead- 
ed; but fince the ſtatute of 21 Jac. 1. upon the general iſſue, any 
thing may be given in evidence and excuſe of the party; per 
Hale Ch. J. Hard. 231. pl. 6. Trin. 14 Car. 2. in Scacc. in Caſe 
of Hammond v. Taylor. | | 

L 74 ] 46. In troveron not guilty, the evidence was, that the goods were 
talen and ſold by virtue of a com:mifſion of fewwers, and held good. 
All. 92. hich. 24 Car. B. R. Combs v. Cheney. | 
47. Cuſtom of foreign attachment may be pleaded or given in 
evidence. 3 Keb. 221. Mich. 15 Car. 2. B. R. in Caſe of Bennet 
v. Thorn. ” 

4388. The fatute of limitations may be given in evidence, as well 
as pleaded, as had been ruled by Ld. Ch. J. Hale; but agreed per 
Cur. that the beſt way is to plead it. Skin. 24. {bis) Mich. 
23 Car. 2. C. B. Philpot v. Walcot. 


49. Debt for rent againſt an aſſignee, and nil debet pleaded; 


upon which they were at iſſue, and the defendants gave in evi- 
_ dence an aſſignment of the term before the rent incurred; it was ob- 
jected, that this was a fraudulent aſſignment, and ſo void; and 
of this opinion upon the trial was North Ch. J. but after, the caſe 
being in Court upon many debates, and much litigation of the 
matter, it was ruled that it might be given in evidence as it was 
cited by Pemberton. Paſch. 4 Will. & Mar. in B. R. and not 
denied per Cur. to have been adjudged betwixt Chriſty and Wil- 
cox. Okin. 318. Chriſty v. Wijcox. 
— by the go. Regularly, whatſorver is done by force of a warrant or autho= 
1 I # rity, ought to be pleaded. Tr. per Pais, 3d edit. 377. 


any thing . P : : | 
dene by the authority of the commiſſion of ſewers may be given in evidence on the general iſſue. 
Tr. per Pais, 36 edit. 377. | 


$7. In treſpaſs againſt one for gleaning on his ground ; per 
Hale, Norfolk ſummer aſſiſe 1658. The law gives licence to 
the poor to glean, &c. by the general cuſtom of England, but 
the licence muſt be pleaded ſpecially, and cannot be given in evi- 
dence on non culp. cites Tr. per Pais, 202. 
52. In all cafes where one cannot have advantage of the ſpecial 


* 


matter by way of plea, there he may have advantage of it in cuidence ; 
| | as 
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as for example, the rule of law is, t chat one cannot juſtify che 
death or killing of a man, and therefore if one kills another in his 
own defence, he cannot plead this ſpecially, but he may give this 
in evidence; ſo in defence of his houſe againſt thieves and rob- 
bers, &c. Try, per Pais, 3d edit. 377. 

53. The defendant was a vintner in Beverley, and the plaintiff 
ſucd him for 5. for ſelling wine for not being licenced according to 
the ſtatute of E. 15 by the juſtice of peace chere being a corpora- 
tion, and ſhewed the defendant did inhabit there; ; and jury 
found for the plaintifF to the value of one pint of wine fold by 
the defendant, and to prove the defendant guilty, it was proved 
that the daughter of the defendant brought in the wine, and did re- 
ce the money far it; and this was held good evidence that the 
defend; ant himſelf ſold the wine, without progf that the money came 
i2 ms hand, or that it was his vine, &c. Clayt. 150. pl. 275. 


Auguſt 1650. before Baron Thorpe Judge of Niſi Prius. Smalls 


v. Davie. 

54. Aſſumpſit againſt a feme who pleads coverture tempore pro- 
ei ionum, plaintiff demurs, becauſe it amounted to the general 
itlue. Per Cur. where it is matter of lago that amounts to the ge- 
neral iffue, it may be pleaded, and is no caule of demurrer ; for 
matter of law in that caſe is matter of fact, which avoids the 
action, and ſo may be pleaded or given in evidence as defendant 
pleaſes. 12 Mod. 101. Mich. 8 W. 3. James v. Fowks. 

55. It is no general rule that a matter cannot be pleaded ſpe- 
eially, which might be given in evidence upon the general iſſue. 


2 Vent. 295. Mich. I W. & M. Sarsfield v. Witherly. 


55. As in debt for rent an entry and ſuſpenſion of the rent may 
be given in evidence upon , debet, yet it is always allowed to be 

pleaded, and fo vi habuit in tenems entis. 2 Vent. 295. ibid. 
57. And wherever the matter pleaded contarms matter of law it 
is allowed to be pleaded, though it might be ſhewed upon the 
general iſſue. 2 Vent. 295. cites Hob. 127. 

58. At Guildhall an action upon the caſe was brought for 
money received to the uſe of the pl: intitf, the defendant would 
have given in evidence upon non aſfumpfit, that the moncy was 
condemned upon a common attachment within the city of London, the 
which was oppoicd, becauſe the condemnation was ter the action 
commenced in the Courts above ; to which it was anſwered, that 
though it was after the action commenced, yet it was before 
non aſſumpſit pleaded, and ſo well enough, non allocatur ; for 
the difference is, where the condemnation is before the action 
_ commenced, there the defendant may plead non afſumptit, and 
give the attachment in evidence; but where the eondemnation 
15 after the action commenced, the detendant ought to plead it, 
Skin. 639. pl. 3. Paſch. 8 W. 3. B. R. Briat v. Gyll. 

59. If aclion be brought again/? * adminfirator by the name of exe- 
eutor, he cannot plead in bar ne unques executor, and give in evi- 


4 f dence 


Per Holt C. 
Þ ti 
Mod. 376. 
Pa e v. 
Johnſon. 
13 


_ Evidence. 


dence he was adminiſtrator, becauſe he allows himſelf to be 
ſuable. 12 Mod. 45. Mich. 5 W. and M. Anon. | 
60. A tenant in tail had acknowledged a judgment or recogni- 
zance and died; upon a ſcire facias againſt his heir and terte- 
nant the ſheriff returned a fei. feci, and there was judgment by de- 
fault. In ejectment it was ruled, that the ue in tail could not 
give in evidence, that the conuſor was only tenant in tail, becauſe he 
might have pleaded. it to the ſcire facias; a cafe cited by Holt 
Ch. J. Comb. 446. Trin. ꝙ W. 3. in Caſe of Lambert v. Cameret. 
61. Action in name of CauERET v. LaMBERT, verdict and 
judic. pro quer. writ of error coram vobis; error in fuct afjigned 
that C. before the trial, We. died; L. fazs, that he cuas alive, et ad 
gwen in plena vita exiſtit et hoc petit quod inguiratur per patriam, per 
Holt Ch. J. You are e/fopped in evidence to fhew that plaintiff died 
| before the original action; for by the plea you admitted him to be ali ve; 
but here defendant in error by his pleading ſeems to have ſet 
plaintiff looſe from his eſtoppel, whereas if he had faid ab/que hoc 
that he had died before the action brought and the trial, he had 
hampered him; and the evidence was admitted, and left to the 
jury. Comb. 446. at the Sitting at Niſi Prius at Guildhall, June 

1697. Lambert v. Cameret. 

62: In debt for rent, and nil debet plended, the fatute of imitations 
may be given in evidence, for the ſtatute has made it no debt at 
the time of the plea pleaded, the words of which are in the pre- 

ſent tenſe. Aliter, in an action fur aſſunigſit; for the plea of non 

alſumpfit relates to the time of making the promiſe. 1 Salk. 278. 

pl. 1. coram Holt Ch. J. at Nifi Prius at Hereford, 1690. Anon, 
_ 63. If an a@ , parliament makes curiting neceſſary to a common 
lau matter where it was not neceſſary by the common law, you 

need not plead the thing to be in wiiting, but give it in evi- 
dence ; but where a thing is originally made up by af of parliament, 
and required to be in auriting, you mutt plead it with all the circum- 
ſtances required by the act, as upon the ſtatute H. 8. of wills, 
you mult plead a will to be in writing; but a collateral promiſe, 
which is required to be in writing by the ſtatute of frauds, you 
need not plead to be in writing, though you mult prove it 

ſo in evidence; per Holt Ch. J. 2 Salk. 519. pl. 17. Trin. 13 

W. 3. Anon. | | 

G4. 43 El. 2. ſ. 19. If any perſon fhall be proſecuted fir what he 
Hall do in purſuance of this af? for the relief of the poor, he may plead 
the general iſſue, and give the ſpecial matter in evidence, and in cafe 
the piaintiff be nonſuit, &c. the defendant ſhall recover treble damages, 
with coſts. | | 

65. So in battery or mayhem for breaking a limb, &c. the 44% of 
time may be given in evidence upon the common declaration. 
Carth. 296. Hill. 5 W. & M. B. R. in Cafe of Child v. Sands. 
656. After condemnation on a ſeizure, the rule is, (viz.) if the ac- 
tion is zrover, the condemnation may be given in evidence upon 
te general iſſue, becauſc thereby the property is diveſted _— 


Evidence. 


the party; hut if the action is treſpaſt, then the matter may be 
ſpecially pleaded; per Ward Ch. B. Carth. 327. Trin. 6 W. & 
M. in Scac. in Caſe of Martin v. Wilsford. 

67. In 7rover defendant cannot give a releaſe in evidence, but he 
oug nt to have pleaded it. Comb. 473. Paſch. 10 W. 3. B. R. 

King -tton v. Read, at Guildhall. - 
| 68. Where a proviſo goes by way of defen ance of a covenant, it 
muſt be pleaded on the other fide ; ; otherwiſe where by way of 
explanation or reſtitution of the covenant z per Holt. 2 Salk. 
574. Trin. 10 W. 3. Clayton v. Einaſton. 

69. Diverjity was 1 aid to be 2ohere the fact is complicated, and may 
be apt to tnveigle the jury; in ſuch caſe, that the Court may be 
the better able to direct the jury, the - ſp matter may be 
pleaded. Arg. 12. Mod. 538. Trin. 13 W. 

70. Confequential damages may be given 1n aid in an action 
on the /atutes ovainſt ſueing ＋ the admiralty, though not mentioned 8 


pag v4. 200; - 
ac - 


ingly. 


in the declaration, as, that he 4% the profits of his voyage ; but if edn 1. 


be laid ſpecially in the declaration, (viz.) per quod, he loſt the pro- 
fits, &c. it is but ſurpluſage. Carth. 296. Hill. 5 W. & M. in 
B. R. in Caſe of Child v. Sands. 


71. In an action on the caſe for fees, &c. the defendant 
pleaded the ſtatute of £ Fac. that u bill tar delivered under his 
hand ; per Cur. this itatute may be given in.evidence on the ge- 
neral iNue non aſſumpſit. Cites Show. 338. Mich. 3 W. & M. 
Milner an Attorney v. Crowdall. 

72. Upon all general i Hues, you may give ſpecial matter in evi- 
dence. If you give colour, you may plead i it ſpecially; as in debt 
for rent, you may plead n:/ delet, and g give releaſe in evidence; per 
Holt. 12 Mod. 377. Paſch. 12 W. 3. in Caſe of Paramour v. 
Johnſon. 

73. When you have a good matter in bar, and an n 
zo plead it, you ſhall not give it in evidence ; per Holt Ch. J. 
12 Mod. 412. Trin. 12 W. 3. in Caſe of Rook v. Sheriff of Sa- 
liſbury. 

74. Treſpaſs for entering the plaintiff's houſe, and keeping the Fog 
{efron thereef for fo leng ; defendant pleads, that J. S. was ſeiſed in 
fee theresf, "and he being ſo ſeiſcd, gave licence to the defendant to 
enter into, and poſſeſs the ſaid houſe, till he gave him notice to 
leave it, that thereupon he entered, and kept the houſe for time 
mentioned in the declaration, and had not any notice to leave it 
all the time; and a ſpecial demurrer becauſe the plea amounted 
to the general iſſue ; and per Cur. he might have given this matter 
in evidence againſt all people, except F. S. but againſt him he muſt 
have pleaded it. So he ſhould here either have pleaded the ge- 
neral iſſue, or given colour to the plaintiff; ergo jud. pro quer. 
12 Mod. 513, 514. Paſch. 13 W. 3. v. Saunders. 


75. 8 & 9 W. 3. cap. 26. ſect. 6. No retaking ſhall be given 
in evidence in an adtion of eſcape, unleſs ſpecially pleaded, and oath be 
made by the 9 of the priſon that ſuch e Necpe was without his 
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eenſent; but if ſuch affidavit prove falſe, ſuch keeper ſball forfeit 
oo J. FO EP 

6 37 J l 76. If a man be indicted for murder or felony, he may plead not 
guilty, and give a pardon in evidence; bit if he have occaſion to 
plead a pardon in bar of any collateral matter, there he ſhall not plead 
to iſſue, and give the pardon in evidence; as if a /cire facias were 
brought «pan a recogrizance, there you mult plead the pardon ; 
per Holt Ch. J. 12 Mod. 613. Hill. 13 W. z. in Caſe of Ingram 
v. Foot. - 

77. Cafe on Bill of exchange pleaded, that defendant after accepi- 
ance gave a bond in diſcharge of it, and on demurrer it was ob- 
jected, that it amounted to the general iſſues; for the debt upon 
the bill being extinguiſhed by the bond, the defendant ought to 
have pleaded non aſſumpſit, and to have given the bond in evi- 
dence, and the Court ſeemed to be of that opinion, but by con- 
ſent, the defendant pleaded the general iſſue. 5 Mod. 314, 
Mich. 8 W. 3. Hackſhaw v. Clerke. 

14. Ram. 78. In all cauſes where a man admits the action, avere it not - 
"% 1 Hedley ſpecial matter, that matter may be fpecially pleaded ; though it 
v. jacob. may likewiſe be given in evidence on the general iſſue. 12 Mod, 


- S. 97. Trin. 8 W. 3. Huſſey v. Jacob. | 
344. pl. 2. S. C. & S. P. dat otherwiſe, where the matter of the plea does not aver, but deny,— 


79. It is not a rule, that becauſe a matter may be given in evi- 
dence, that therefore it muſt not be pleaded ſpecially; for it 
often happens to be in election of defendant, either to plead it ſpe- 
cially or not, as he ſhall be adviſed ; per Cur. Carth. 357. Trin. 
7 W. 3. B. R. Huſley v. Jacob, | | 

80. Where the matter of the plea confeſſes the cauſe of action, but 
avsids, the detendant may plead ſpecially, though he might have 
given it in evidence; otherwiſe where the matter of the plea does 
not avoid but deny. 1 Salk. 344. pl. 2. per Curiam, Mich, 
8 W. 3. B. R. in Caſe of Huſſey v. Jacob. 

Earth. 32. $1, In an action upon the cafe of a bill of exchange, defendant 
4 fo ce pleaded that he war at Paris, as a traveller, Qc. and there drew 
upon con- the bill, Sc. but that he was never a merchant ; it was held, 
figeration that this being matter of law it might well be pleaded, though 
_— objected it amounted to the general ifſue ; and if the matter 
encleswhich would avail the defendant, he might give it in evidence on non 
might ente aſſumpſit. 2 Vent. 295. Mich, 1 W. and M. Sarsfield v. Wi- 
amongit to- therly. : 


reign Mere 
chants upen 25, | 
bills of exchange, if perſons who took on themſelves to draw ſuch bills, ſhould not be liable to the 
ayment thereof, they all agreed that the judgment ſhould be reverſed. —Comb. 152. S. C. and per 
Pellexfen Ch. J. it may be either pleaded ſpecially or given in evidence; and that, to avoid the in- 
volvinga great deal of matter in the iſſue, and that it is a merchandizable act, and hinders him from 
pleading that he is no merchant, and the cuſtom is laid for merchants and other jerfons negotiators ; 
and the judgment was reverſed, for that he is a merchant by the taking up of money and drawing the 
bi:L—Show, 125. S. C. in error, in Cam. Scacc. and judgment for the plaintiff. 


82. At a trial at Hertford ſummer aſſiſes 1o W. 3. in caſe far 
Jopping - 


— —— . — — — —— ——— . IBN, 


Evidente. 


Hopping the plaintiſf's /ights the defendant pleaded not guilty z 
and gave in evidence that the corporation of Hertford were lords of 
the /oil, where, &c. and preſcribed to ſet up ſtalls there, being near 
the market-place. And it was admitted by Holt Ch. J. to be 
given in evidence upon the general iſſue, becauſe this ig to claim 
property in the foil, but where the defendant, or he under whom ge 
claims, claim only a particular venefit, as common or eaſement, as à 
way, and not the property in the ſoil ; he ought to plead it ſpecially, 
and cannot give it in evidence upon the general iſſue pleaded. 
Ld. Raym Rep. 732. 10 W. 3. Kent v. Wright. 

83. Where there it a ſpecial matter to avoid the plaintit g action 
which the defendant cannet give in evidence upon the general iſſue, he 
may in ſuch caſe plead it ſpecially; but he needs not where he 
can give it in evidence on the general iſſue; adjudged. 3 Salk. 
15 5. pl. :1. Mich. 12 W. 3. Anon. 


84. So where there is a meer matter of fact to avoid the plaintiff's 


action, the defeniant may plead the general iſſue, and give it in evi- 
derice ; but if the matter of faF contains likeaviſe matter of law, the 
defendant may either plead ſpecially or generally, and give the 
ſpecial matter in evidence. 3 Salk, 155. pl. 12. 12 W. 3. 
Anon. ; | 5 
85. It was ruled by Holt Ch. J. upon evidence at a trial at niſi 
prius at Norwich, ſummer ailſiſes, 12 W. 3. that if, in :ndebitatus 
a/ſumpſt for goods fold and delivered, upon non aſſumpſit pleaded, 
the defendant gives in evidence, that the debt ⁊uas attached by fe- 
reign attachment in London upen a plaint levied by F. S. ¶ towhom the 
leintiff was indebted } again}? the plaintiff, & e. the defendant will 
e driven to prove that the plaintiff was indebted to J. S. becauſe the 
plaintiff has no notice of the foreign attachment; and therefore 
it may be only a contrivance by the defendant and J. S. to bar the 
plaintiff of his preſent action. 2dly, In ſuch cafe the plaintitf 
may ſhew in evidence, that the ſuit in London was after an crigina? 
filed by the plaintiff in ſome aue of the ſuperisur Courts ; and that will 
avoid the operation of the foreign attachment. 3dly, If the - 
ginel did not iſſue before the plaint was entered in London, but 
only was aniedated, and bore teſte before, and no arreſt was made 
before upon it; that will not avoid the foreign attachment; but 
this latter point Holt reſerved for his farther conſideration ; but 
{ut audivi) he was afterwards of the ſame opinion. Ld. Raym. 
Rep. 727. Palmer v. Hooke or Gouche. | 
86. In treſp1je-/or goods, the defendant confeſſes the taking, 
but ſays he bought them in martet-overt, per Holt. 12 Mod. 377. 
12 W. 3. In Caſe of Paramour v. Johnſon, cites 10 Co. By- 
field's Caſe, | 
37. But it is indulgence to give accord w:th ſatigfuctian in evi- 
dence upon ron affump/it pleaded; but that has crept in and now 
is ſettled. Per 105 12 Mod. 377. Paſch. 12 W. 3. In Caſe of 
Paramour v. Johnſon. 1 
88. Debt for rent upon demiſe; as to part, nil debet, as to the 
other part, nil habiit in tenamentis, & c. but held ill; for in con- 
| | ſtruction 
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ſtruction of law nil habuit, & c. goes to the whole, and having 
alſo pleaded nil debet, that makes the plea double; for on nil 
debet, nil habuit, &c. might have been given in evidence, but 
by pleading nil debet, the de "miſe wwas admitted; and then by ſaying 
nil hebuit, Sc. it is Wümme but he ſhould have traverſed the 
whole demiſe. 4 Mod. 254. Hill. 5 W. and M. in B. R. 
Combs v. Talbot. 

8g. As the pleading a releaſe, coverture or infancy, in an aſſump- 
ft, and yet thoſe things might be given in evidence upon non af- 
ſumpfit pleaded 3 however the defendant ſometimes may not be 
willing to put ſuch matter of law to the judgment of the jury, 
or perhaps may deſign to ſave the coſts of a ſpecial verdict. 
Carth. 357. per Cur. Trin. 7 W. 3. B. R. in Cafe of Huſſey v. 

Jacob. 
go. Feme covert may plead non umi tand give coverture in 
evidence, becauſe coverture makes it no promiſe; the ſame 
of non eſt factum to a bond. 6 Mod. 230. Mich. 3 Ann. B. R. 

Anon. 
_ 1 91. In treſpaſs, quare clauſum fregit, net guilty was pleaded, and 
a v. "1... On trial the defendant gave evidence that it was in a highway ; 


dum fregit, and per Cur. tis a ſpecial juſtification, and ought not to be al- 


the defen- loved to be given in evidence on the general iſſue. 1 Salk. 287. 


dantpleaded Mich. 5 Ann. B. R. Watſon v. Sparks. 


not guilty, 
and at the 
trial defore Mr. Baron Carter at the "I for Devonſhire, offered to prove that the he's was 2 
common highway; but the judge not allowing him to go into the evidence, the plaintiff obtained a 
_—_ verdict ; upon this the defendant moved for a new trial, and the ſingle queſtion was, 
79 L whether upon this iflue the defendant can give in evidence a highway? And it was ad- 
mitted by all to have been a vexata queſtio, in which there had been great variety of opinions; for 
the plaiutiff it was infiſted, that all matters of juſtification muſt be pleaded, and not.given in evi- 
dence, and that the contrary would be a great ſurpriſe upon the plaintiff, who comes only to prove the 
tre ſpaſs, and not to controvert whether the place be a highway or not; and the caſe in Salk. 297. 
was relied pon; for the defendant it was ſaid, that in many caſes the party may either plead the 
ſpecial matter, or give it in evidence; that nothing is more ſpecial than the cuſtom of foreign at- 
tzchment, which yet is received in evidence upon non aſſumpſit; fo in ejectment almoſt any thing 
is giver: in evidence ; that ſeveral ſtatutes have enabled defendants to plead the general iffue, as thoſe 
of the 7th and 21 Jac. 1. That perhaps a private way (being a private right, and as it were a profit 
axprender in alie no ſolo) muſt be pleaded, but that it is otherwiſe of a publick highway, being the 
concern of the publick, ſor whom the King is a truſtee ; and that it could be no ſurpriſe, fince no- 
ti.ing can be more notorious than a highway, and the plaintiff cannot but know his own caſe ; but all 
the Court were cicar of opinion for the plaintiff ; that the old rules of ſpecial pleading are not to be 
departed from, which would create great contuſion and inconvenience ; that they were founded in 
great wiſdom and experience, and that if ever any perſons have diſliked or thought meanly of them, 
tue leaft that can be ſaid of ſuch perſon is, that they underſtood nothing of them. That wherever 
2 Gefendant admus the fact charged, but inſiſts either upon a general or ſpecial reaſon in juſtification | 
or excuſe, he muſt plea lit ſpecially. That where any acts of parliament allow the contrary, the 
Court ia not to contravert them; but as they extend only to particular caſes they are out of the queſ- 
tiop. That as to cctments, it is true, any title may be ſet up in evidence; and though it has 
proves very incouventent, yet the law being fo ſettled, it is too late to complain. However, tis not 
fo bad in that cafe, becauſc the party may bring a new ejetment. That the only pretence for allow. 
ing a highway in evidence is, that it is the ſoil of the Crown, and the King ('tis ſaid) has the free- 
Bold in truſt for all the ſubjecte of England; whereas it is notorious that the freehold belongs to the 
lord of the ſoil through which the highway runs; who, in conſequence of his ownerſhip, has a right 
1% all rhe profits, as the trees, graſs, c. And laſtly, They held, that the admitting ſuch evidence 
muſt be a great ſurpriſe upon the plaintiff, who having enjoyed the land as his freehold, has no reaſon 
to ſuppoſe it is a tughway, or that defendant will inſiſt upon it as ſuch, Accordingly the Court were 
clear of opinion lor rejecting the evidence, but would make no rule till they had conſulted with the 
ren of the judges ; and the Jaſt day of the term the Ch. Juſtice reported, that at his requeſt the Ld. 


Ch. Iuſtice of the TE Beach had put the Mn to all * by whom it was fully debated, 
an 


Evidence. 
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and that a great majority of them were of opinion, that upon a plex of not guilty to an ion of treſ- 
pals quare clauſum fregit, the defendant cannot give in evidence, that the place where, &c. is a high- 
way; upon which the rule for a new trial was difcharged, Trin. 14 Geo. 2. C. B. Selman v. 


Courtney. 


92. The plaintiff brought zrover as adminiſtrator, and declared 
pon the. poſſoſſron of the inteſtate, and upon not guilty pleaded at 
the trial, the counſel for the defendant offered to give in evidence, 
that the pretended inteſtate made a will and an executor ; but 
Holt Ch. J. overruled it, and took this diverſity, that where an 
adminiſtrator brings trover upon his own poſſeſhon, the de- 
fendant may give in evidence a will, and an executor upon not 
guilty ; otherwiſe if it be on the poſſeſſion of the inteſtate, (as in 
the principal caſe) for there the defendant ought to plead it in 
abatement, and if he does not, he ſhall not give it in evidence. 
1 Salk. 285. Mich. 1 Ann. Blainfield v. March. 


93. Where a general juriſalickion is given by flatute, and a proviſo 


excepts particular perſons br things, all thoſe may be given in evi- 
dence ; for if the party or thing is not within the act, the perſon 
accuſed is not guilty ; but where the juriſdiction is limited and cen 
fined to particular perſons or things with a proviſo of execution, this 
muſt be pleaded, and you muſt ſhew how the perſon or thing is 
within the act. Mich. 11 Ann. B. R. Reg. v. Ridley, on the 
Fire Act. | 

94. If an adminiſtrator bring trover upon the poſſeſſion of the in- 
te/iate, and not guilty is pleaded, then the defendant cannot give 
in evidence a // made and executors appointed, but that ought 
to have been pleaded in abatement. 7 Mod. 141. Hill. 1 Ann. in 
B. R. 13. Blainfield v. March. | 

95. But if trover had been on the poſſeſſion of the adminiſtrator, 
there upon not guilty he might take advantage of that matter in 
evidence. 7 Mod. 141. Hill. 1 Ann. in B. R. 13. Blainfield v. 
March. 5 F 

96. On not guilty pleaded in treſpaſs it was given in evidence, 
that the place was an highway. The caſe was, the plaintiff had 
altered the common highway, and ſet out another over his field, as 
more commedious for him, and it was further given in evidence pro 
quer. that the defendant had opened a gate ſet up on his new way 
per quer. and held, that he might juſtify the pulling of it down 
on not guilty pleaded ; per Baron Price at Sarum. Trin. Vac. 


1711. 


7 Mod. 147. 
S. C. and S. 
P. by Holt 
Ch. J. 


LS} -: 
At Croydon 
Aſſ. coram 
Prat Ch. }. 
anno 1720. 
he taid, that 
in treſpats 

you could 

not give in 
evidence, 
that it was 


an highway, but that Powel, Price J. of an opinion it might be done; but. that all ether judges that Le 


ever knew, were of a contrary opinion, —Show. 271. 291. 


97. Whatever is a diſcharge of the action may be given in evi- 
dence on non afſumpſit, ſo a releaſe or diſcharge by a ſecond 
agreement will be good evidence on non aſſumpſit without plead- 
ing it; for as a promiſe is made by parol, fo it may be difcharged 
by parol ; per Pratt; but Eyre and Forteſcue J. e contra, and 


that it ought to be pleaded. Paſch. 7 Geo. B. R. Allen v. Jacob. 
98. Where any thing goes in dental of the fad, there it muſt be 


given 


, n U — . . — 


80 Evidence. 
Foen in evidence on {fe general iſſue, becauſe whatever denies that 
cauſe of complaint is matter proper to be exhibited to the jury, 
who are judges whether the fact was ſo or not; and theretvre 
actions of trorer and aſſumpſit, which are modern inventions to 
get rid of law-wagers, which lay in the ancient actions of debt 
and detinue were fo formed, that almoſt every thing may be 
given in evidence on the general nlue. Gilb. Hiſt. & Pract. of 
„ 1 
| Thus in ?rover, the plaintiff declares on the property of grods 
end chattles, and that they came to the defendant by finding, whatevet 
matters were alledged that confeſs property in the plaintiff will 
intitle him to his damages, and whatever denied it is on the ge- 
neral iſue; and therefore /evying by diſtreſs, releaſes, and the like, 
which were ancicntly pleaded in this action, are not given in evi- 
gence, becaufe they diſa firm the property of the plaintiff on which his 
actiom i founded. Gilb. Hiſt. &c. of C. B. 52, 53. 
too. So in afſumpſit, the action is formed ona contract, and the 
treſpaſs to the plaintiff in the non performance of it, and the 
iſſue is non aſſumpſit, inſtead of the old iſſue, which was not 
guilty, as non dimifit was on an action of debt on a leaſe, and non 
detinet on the detaining of goods, yet n the iſſie, every thing may 
be given on evidence «uhich diſaffirms the contract, for that goes to 
the giſt of the action, ſince there is no contract to be performed 
at the commencement of the action, there could be no treſpaſs 
for the nonperformance cf it, and therefore a releaſe goes to the 
gilt of this action; for it ſhewsthere was no contract at the time 
the action was c mmenced; for as in trover he muſt have a right 
to the thing declared on; therefore every thing which ſbe aus the 
cantract᷑ to be void, as nonage, or more money laſt at play than the ſta- 
tute allzws, may be given in evidence on the genera! iſſue ; for on a 
void contract, the plaintiff has no right to any, therefore this and 
the like goes to the giſt of the action. Gilb, Hiit. &c. of 
C. B. 53. | "mY 
101. In a declaration about a eat, you need not alledge the repair- 
ing, but muſt prove it upon the trial; coram Baron Cummins, 
at Taunton aſſiſes. Hill. Vac. 1727-28. 


£ 8: ] What Things may be given in Evidence. And of 


what. 
CA. b.] Act of Courts: 


Keb. tr. 1. THE aA or order of Eeclefraſtical Court fer granting letters of 
pl 43: I, T adminiſtration proved by the book is good evidence. Lev. 
ter, S. C. 25. Paſch. 13 Car. 2. B. R. Garret v. Liſter. | 


Keb. :09. Y | 
3m Perilex v. Friend, 8. P.— 1 Lev. ror. Peaſelie's . Caſe, Paſch. 15 Car. 2. B. R. 


3 | 5 | 2. Copy 


Evidence: 


2. Copy of the inrollment of the grant of office of clerk of the pa- 
pers in B. R. allowed to be good evidence. Vent. 296. Trin. 28 
Car. 2. B. R. Woodward v. Aſton. 

3. Two commeners in behalf of themſelves, and all the com- 
moners within H. preferred a bill in the Dutchy Court againſt the 
exwner of the land, in <vhich they claimed common, &c. and upon 
hearing the cauſe, he commen was decreed for them. The Dutchy 


Court was put down, and the now defendant having purchaſed. 


land within H. the plaintiff, wwho was a commoner when the decree 
was made, but not a plaintiff in that cauſe, exhibited his bill ogainſt 
he now defendant to have the uſe of the depoſitions taken in the cauſe 
in the Dutchy Court at a trial to be had at the aſſiſes, and the 


defendant demurred to the bill, and allowed, becauſe neither the 


plaintiff nor the defendant were parties to the former cauſe, 
though the ſuit there was the ſame cauſe upon which the action 
of law was now brought, and of general concernment; and it 
ſeemed hard, conſidering that the defendant here claimed under 
the defendant there. Hardr. 22. Mich. 1655. in Scacc. Stanley 
Vs Peg . | 

e [A. b 1] Acts of Parliament. 


1. In an action the defendant pleaded the compoſition af ; the 
plaintiff replied nul tiel record, and upon the day given to the de- 
tendant to bring in the record, he produced the printed ſtatute ; 


per Holt Ch. J. an ad printed by the King's printer is always al- 


lowed goed evidence of the ac to a jury, but was never yet allowed to 
be a record without an exemplification under the great ſeal, and it 
muſt be pleaded as exempliſied. 2 Salk. 566. Trin. W. 3. B. R. 
Anon. 

2. A private act printed among the publick acte, hath been al- 
lowed in evidence; per King Chanc. 'Trin. Vac. 1727. 

3. Even a private act of parliament in print that concerns a whole 


| eounty) as the act of Bedford-Levels, may be given in evidence wwith- 


out comparing it with the record; per Holt Ch. J. 12 Mod. 216. 
Mich. 10 W. 3. at Guildhall, in Caſe of Dupais v. Shepherd. 

4. A copy of an act of parliament is no evidence anle the act 
had been before allowed of, and ſo made a record of this Court, 


for otherwiſe nothing ſhall be allowed of as a ſufficient evidence 


of the act but the exemplification of it under the great ſeal, and the 


_ reaſon is, becauſe the Court is a party, which cannot pray cher as 


the party may; ſo that the Court would be in a worſe condition 
than a common perſon, if they were to receive for evidence a 


copy offered them. 10 Mod. 126. in Caſe of the Univerſity of 


Cambridge, cites 35 H. 6. 14. and this was allowed to be ſo per 
Curiam. | | 
g. Antient uſages for 3 or 400 years is good evidence of a law. 
If an act of parliament be loſt, or embezzled, the law remains 
ſtill, 12 Mod. 181, Hill. 9 W. 3. King v. Hewſon. 

6. A printed copy of a private act of parliament, or ordinance ol 


felete, was diſallowed by all the Court to be given in eyidence, = 
| | | lets 
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= Evidence. 


leſs it had been examined by the original. Keb. 2. pl. 4. Paſch. 

| 13 Car. 2. B. R. Anon. | | | 
As by an- 7. Though acts of parliament, and the inrollments of them 
cent eoPit» are deſtroyed by fire, or rebellion, or by the injury of time, yet if by 


tranſcript: 4 | a 
books, any circumſtances and proofs they may be manifeſted, they have 
pleaginzs, the force of acts of parliament. Jenk. 280. pl. 5. 

and memo- 


rials, but the Court muſt not admit the ſame to be put in ifſue by a plea of nul ticl record. BHale's 
Bit. of the Law, 15, 16. | | | 


8.*Act of parliament produced in evidence for ſelling delin- 
quents eſtates was /eworn d be examined by the parlianiemtrroli, and 
that it was a true , before it was admitted to be read in cvi- 
dence. Sti. 462. Mich. 1655. in Cafe of 'Thurle v. Madiſon. 
The printed g. Printed ſtatute is not evidence on nul Ze! record, but muſt 


„ pope exemplified under the great ſcul per Holt Ch. J. 2 Salk. 566. 


Seed evi- pl. 5. Trin. 11 W. 3. B. R. Anon. 


dence of ge- 
nera. ſta- 
tutes, but not of private ones. Tr. per Pais, 232. 


10. The copy of a private act of parliament may be given in 


evidence; and if upon c{/ateral iſſue it is to be proved that ſuch 
a one was ſuſtice of the peace or varonet, & c. common reputation 
is ſufficient proof, without ſhewing the commiſſion or letters pa- 
tent of the creation. L. E. 89. pl. 12. cites Tr. per Pais, 226. 
3 Jac. 2. | 
11. A printed coy of an act of parliament is not to be given in 
evidence, if net emed by the rolls, and favorn to be a true copy. 
L. E. 89. pl. 13. cites Tr. per Pais, 232. 3 Jac. 2. 
12. A private act that concerned Rechefter bridge, though 
printed by Raſtal, was not allowed in evidence, nt being exa- 
mined by the recerd. Otherwiſe of general ſtatutes; there the 
. ſtatute-book is good evidence. L. E. 89. pl. 14. cites 
r. per Pais, 232. 5 


CA. b. 2] Admiſſion. 


1. Finding by ſpecial verdict or admiſſion on former pleading 
is goad evidence, unliſt the contrary appear. 1 Keb. 720. pl. 50. 
Paſch. 16 Car. 2. B. R. in Caſe of Lee v. Boothby. 

2. At Guildhall in an acfion for work done, &c. the plaintiff 
gave in evidence to charge the defendant a copy of a bill delivered 
to the defendant, and copied by the order pf the defendant, and diverſe 
exceptions were taken by the defendant ts the bill, ſcil. Firſt to the 
quantity of the work done, and the others were marks againft di- 


verſe parcels ; ſcil. O. and N. intending by it that theſe parcels 


were wrought for others, and not for the defendant, and other 
exceptions there were to the price, and he ordered the ſervant to 


indorſe upon the backſide the exceptions to the quantity and price, 


but to omit the marks O. and N. and it was ruled by Holt Ch. J. 
upon evidence, Firſt, That this copy of a bill delivered was evi- 


dence, as a copy of a bill and not a copy of a copy, and the bill is 
_ 8 | | g an 


Evidence. 


an original as well as the book. 2dly, That the acceptance of a 
bill delivered without bjection but to ſome perticulars, is an admit—- 
tance of the reſidue to be true. 3dly, That the ordering a copy 
of the bill indorſed ut ſupra, omitting the marks O. and N. and 
this, copy with the exceptions being ordered to be delivered to the 
laintiſt, it is a «vaving of the exceptions fignihed by thoſe marks. 
4thly, Though it was objected that this evidence is a confeſſion, 
and therefore it ought to be taken together; yet per Holt Ch. 
J. they are not part "of a confeſſion (which ought to be of the 
ſame thing) but a cavil or objection as to the price or quantity, 
&c. Skin. 672. pl. 11. Mich. 8 W. 3. B. R. Worral v. Holder. 
3. In debt por: a bond, defendant "leaded that he became a bank- 
rupt, that a eommilſion was takin, & c. aud that bond was given to 
induce plaintif” to ſigu the certificate; and ſo void, &c. Iſſue on this, 
and at the trial coram Powys at Guildhall in abſentia Ch. J. de- 
fendant was held to prove the while matter, and he being not able to 
do it, there was a verdift pro quer. but on a motion for : a new trial, 
this verdict was ordered to ſtand as a ſec curity, and a new trial 
205 granted, becauſe what they were called upon ie prove was ad- 
mitted by the i ue, which was only whether the bond was given ca 
intentione to induce the plaintitt to ſign the certiticate. Mich, 


6 Geo. B. R. Chace v. Lewis. 
[A. b. 3] Affidavit. 


1. A man being about to convey lands to a purchaſor made 
oath be gere, a Maſter in Chancery, that there wvas ns incumbranct on 
the eſtate; in an ejectment brought, this affidavit was produced in 
Court, but not ſuffered to be read but as a note or letter, unleſs 
the plaintiff would pr. duce a Wi 1750 to /wwear that he was freſent 
when the cath was token before the Maſter. 3 Mod. 36. Mich. 
35 Car. 2. B. R. Smith v. 5 

2. The plaintiff or the defendant may make an affidavit 1 
their own cauſe depending here, and it may be led, but it t may not 
be admitted in evidence in the trial of the Cauic betwixt chem. 
L. P. R. 55 2. eites Mich. 1656. 

2. Though an athdavit cannot be read in evidence, yet if th 
party vu mats the affidavit be feworn, and gives evidence, # Bis cwwn 
affidavit may be read againſt him; and this is allowable to i iN 
what he contradicts himſelf. Skin. 403. pl. 39. Mich. 5 W. and 
M. in B. R. the King and Queen v. Rachel Taylor. 

4. On queſtion on a trial, whether the pi eferty of Swell 
ine was in the defendant, in e to aſcertain v alien or Bri- 
40 cuſtom was due for them, a paper under his hand, being an af- 

lavit he had made at the Cuſtom-houſe, was given in evidence, 
he {wearing in it that the wine was his. Paſch. 4 Geo. 


B. R. 


vai: © H [A. b. 
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++ 


C 83 1] 


8 CE xidence. 


LA. b. 4] Almanack. 


Le. 247 pl. In error of a judgment given in Linn, the error effegned 


z:% 5. C. Dol that the judgment was given at a Court held there on the 16th 


e $06 - 


erde „ day of; Feb. 26 Bis. and that this day was Sunday, and it was {3 

and cites it found by examinatin of the almanacks of that year; upon w hich 
to have been it was ruled that this examination was a ſufficient trial, and that 
Ld.Cuiin's à trial Per pais Was not neceflary, although it were an error in 
time in one fact; and fo the judgment was reverſed. Cro. E. 227. pl. 12. 


yert's 
moſs, Paſch. 33 Eliz. B. R. Page v. Faucet. 
that lo was the Cate of Galery v. Bunbury, 


2. Upon evidence in a trial at bar the queſtion was, if one was 
of full age at the time - his will made by him; ad upon Cvi- 
dence it paar that he was born the 14th of Feb. 1608. and he 
made his will when bes was of the age of 21 years within two 
days; and to prove lis nonage, the defendant produced an al- 
manack in which his father had curit the nativity of the deviſor, and 
it was allowed to be ſtrong evidence. Raym. 84. Mich. 15 Car. 2. 


B. R. Herbert v. Tuckal. 


3. Though in moveable terms the rr 13 not bound to take 


notice on what day of the month the returns arc, yet when 1t 1s 
alledged of record what day of the month the return is, the Court 


may take notice of it, and the day of return Hall be tried by al 


DL 843 ] manacks and not per pais, and cites 3 Cro. 227. quod fuit con- 
ceſſum per Curiam. Sid. 300. Mich. 19 Car. 2. B. R. in Caſe 

oi Courtne EY v. 1 hillips. 

Ibis. 8. 4. The almanack ir part of the law of England, of which the 

4 65 . Court muſt take jud 5 notice; per Cur. 11 Mod. 41. Mich. 

of 2 An. B. R. in Caſe of che Queen v. Dyer. 


Brough v. ö 
Perkins, rer Holt Ch. J- the S. P. but ſays that the al manack to go by is that annexed to the Com- 


man Prager Book, 
[ A. b. 5] Antient Deeds. 


1. Deeds {fore time of memory may be given in evidence. 2 51d, 
_ cites 12 H. 4. 23. 
The opinion was, that a deed 2uhich was before time of me- 
* may be given in evidence, but =O, which ice in Avowry, 
12 H. 4. 21. For the plaintiff in auoaury pleaded releaſe of the rent, 
ty II. ſen of the empreſs, then due of Normandy, and after pleaded 
-4 £1 ft mation thereof by this ſame H. auhen he was bin! s of Enge 
land, viz. II. 2. and there the letters patents of the King (as the 
ſat 4 confirmation) may be pleaded, yet becauſe the principal deed 
was a deed by him when he was duke and fubject, which cannot 
be pleaded, becauſe it is before time of memory, and cannot be 
tryed, yet it may be given in evidence, by which he þ leaded, oy 
de 2 fee, and gave the deed in evidence. Br. General 1fuc, pl. 5 


cites 12 H. 4. 21. 23. | 
3. In 


"EG 
— 


ee car=u wa - 


— 
» * . 
. 1 


Evidence. 


3. In annuity they were at I e upon tra verſs Pr eſcription, the 
glaint. if gave a ded in 5 _ bearing date 6jter t me of limitation, 
{cil. aſter the time of R. 1d the defendant wwinld have domurred 

zn law upon it, an well nes / per Cur. by which the plaintiif would 
not have it for evidence, but gave other evidence. Br. General 
Litue, pl. 5 6 5 Citas 34 6. 36. 

4 In the caſe of a charter of tcolment, if all The 2 neſſis to 
the deed are dead (as no man can keep his witneſles alive, and 
time weareth out all men) then 2 continual and quiet post 
for any length of time vill make a ſtrong or violent preſumption, 
wiht ti bor proof; for ex dinturnitate temporis f D 
ſumuntur ſolenniter eſſe acta; aiſo £1 
per collationem ſigillorum, ic 
tarum mortuis teitibus, erit ad p 


dum. Co. Lit. 6. b. 


1 
Y 
Te Gee a8 may 1 


And tv 2 


— 


N de ncce{i: 


2114þLUTR, &c. 


aiTlid 


5. An antient deed is good evidence, 7 11 ing 6. ſel on it. 
— * 4 ny — % 2 "an 2 E a, 8 8 » 5 * 
1 Keb. 877. pl. 27. Pitch. 17 Car. 2 I. I V r 1: ght TW Oh. erraray 


6. A deed Hund in archives of the chapter of Hereford, was 
read to prove / ment Of a vicaridge, De ing but concurrent 
rie tl ough it appeared t to have been ever ſealed or de- 
livered. 2 Keb. 126. pl. 79. Mich. 18 Car. 2. B. R. Sinith v. 
R : | 

7. An antient writing that is proved to have been found 
ang g deeds and evidences of land, way be given in evidence, 

although the executing of it cannot be proved ; ; for it is hard to prove 
antient things, and the finding them in ſuch a place is a pre- 
ſumption they were honeſtly and fairly obtained, and preterved 
for uſe, and are free from ſuſpicion of dichoneſty. Try. per 
Pais, 220. cites 24 Car. B. R. 

1 original 123 
Tteate, but the grandton of the leſſor Prod. uced he counter-purt found 
among the evidences of his grandlatl er; this was allowed for 
evidence, though there was 1:2 Hul ſc ribiug tuitneſſes to it; for Juſ- 
tice W indham ſaid, lie had lecn m any deeds in Queen Eliza- 
betli's time v owt any. Lev. Patch. 13 Car. 2. B. 
Garret v. Litter. 

9. Where a deed before time og memory 1s ſrpported by 
after ſeu, 5 deed is plead, [ble and 4 ;d, but thut the books which lay 
deeds before time of memory thall not be pleaded, are to be in- 
#ended deeds ef ſuch ti Berries and franchiles, as cam be dluimed or 
ſupported by uſage in puis, as if one claim goods of 2 d- ſe by deed 
before time of memory, he cannot ſhew his dee d, and tay virtute 
cujus, &c. but muit 2 20 an antient connmation, Or a claim 
and al/owwance in fy: e fo in this cate, it they had pleaded the 


7 
"1 8. 12 


25 


uſa, ”, 


deed, and relied upon it virtute cujus, &c. it had been naught; 
but when they thew the deed, and hkewile æ uſage to ſupport 5 
it is ſufficient. 
and Trollop. 


Eyre, and fo my Ld. Roll in his Abridgment (1 Roll. 649. pl. 8.) is to be under 
58. 


11 2 


Skin. 229. pl. 4 


A» Mich. 1 2 -. B. R. James 


judgment was aflirmed. 2 Med. 320. 


An 


ſe could not be produced, being an antient 


84 


As to the 
date ot the 
bis 
P cadable 
though time 
3 
out of me- 
mo! yy bee 
ciule It is 
a private 


deed 


deed ; but 


grants of 
tranchiſes 
and liber- 
ties mult de. 
allowed in 


rftood, whereupon 
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8 5 Evidence. 


r. An 4 decd is good evidence without any witneſs to ſeuear 
ther it vas executed ; per Holt Ch. J. 3 Salk. 154. pl. 6. Hill. 
8 W. 3 B. R. Lynch v. Clerke. 

11. Whether the indorſements on a bond 6y the obligee, after 
hrs death and after thirty-five years entering into it, ſhall be given in 
evidence at law to take off an cbjection to the antiquity of the 
bond. 8 Mod. 278. Trin. 10 Geo. Serle and Barrington. 


CA. b. 6] Antient Tables of Duties. 


1. In the cafe of water-baillage in the city of London, evi- 
dence, of conſtant payment, and their antient tables of duties 
imported, was judged ſufficient, though it was urged there 
could be no preſcription for it, and judgment accordingly 
for detendant. 2 Show. 48. pl. 33. Paſch. 31 Car. 2. 
B. R. King v. Carpenter. | 


PPP 
fo; » 1 


LA. b. 7] Apprentices Indentures. 
1. 3 Ann. cab. 9. {. 43. No indenture of apprenticeyhip to be ad- 


mitted in evidence, unleſs oath made, that duties are paid. 
2. It was ruled by Holt Ch. J. at ſummer atliſes at Rigate, 
10 W. z. that the ſervice cf an apprenticeſhip ſeven years beyond the 
fea, though the defendant was not bownrt, excuſes from the 5 Eliz. 

Cap. 4. Ld. Raym. Rep. 738. Frith v. Torin. | 


[A. b. 8] Appropriations. 


1. A man had got a preſentation to the parſonage of Goſnal 
in Lincolnſhire, and brought a quare impedit, and the defendant 
pleaded an appropriation there was no licence of appropri- 
ation produced, but becauſe it was ancient the Court would 
intend it. Said per Hale Ch. J. in 1 Mod. 117. pl. 17. Paſch. 

26 Car. 2. Green v. Proude. | | 


CA. b. 9] Arreſt. 

1. Where the iſſue was upon an arreſt, the plaintiff demurred 
upon the evidence, becauſe the defendant who pleaded it had 
not produced the proceſs itſelf, becauſe matters of record cannot be 
tryed but by themſelves. Sid. 105. pl. 13. Hill. 14 & 15 Car. 2. 
B. R. Bryan v. Fitzharris. It was agreed per Cur. that the writ 
ought to have been produced in evidence; but by the demurrer 
the arreſt (being matier of fact) is confeſſed, though it be ſuch 
matter of fact as is to be proved by matter of record, and the 
jury might know of their own knowledge that there was a writ, 
and the judgment was affirmed. Lev. 87. Fitzharris v. Bojen. 
$. C. | 


[A. b. 


Evidence, 


CA. b. 10] Aſfault. 


t. In treſpaſs of aſſan It, battery, and wounding, the defen- 
dant pleaded the plaintiſi began firſt, and the ſtroke he received, 


whereby he loſt his eye, was on his own aſſault, and in defence of C86 ] 


the defendant; and on trial at the bar now by evidence it ap- 
peared the plaintur threarned the. defendant, and ſaid, Were it 
not afſiſe tim: 2 world tell him mgre of his mind, which was ſaid 
bending his jijt, and with his hand on his fevord ; yet per Cur. 
this is no aflauit, as it would be without that declaration; but 
it was farther ſworn, that the plainriff with his elboau punched the 
defendant, which i: . in earnaſt d. . cgi. e, and not with intention 
violence, is no aſſault, nor then is it a juſtification of battery 
after a retreat, as Phi eas Andrew's Caſe; and the jury not be- 
lieving the defendant, found for the plaintiff, and gave 500 /. 
damages. 2 Keb. 545. pl. 13. Mich. 21 Car. 2. B. R. Turber- 
vile v. Savadge. 

2. In action of battery, which was laid in the declaration to be 
the 18th day of February 1621. defendant pleaded fon aflault 
demeſne, &c. and at iſſue upon that, and defendant proved an 
aſſuult by the plaintiff, but anther doy, and ruled that this doth 
not prove this iſſue for the defendant, becauſe the juſtiſica- 
tion ſhall refer to the time laid in the declaration, if the de- 
fendant do not difference the times iu his plea; and in ſuch caſe, 
when the defendant intends to ſhew the aſſault was at another 
day and place, he ſhall ſnew that ſuch a day before that in the 
declaration, as here 8th February the plaintiff did him affault, 
and would have beaten him, and ?raver/e the day in the declara- 
tian. Clayt. 110. pl. 187. March, 24 Car. Turner Serjeant, 
Judge of Aſſiſe. Hardcaſtle v. Lockwood. 

3. But ſee in the caſe of an Meer, who is not tied up to ſpecial 
_ pleading, it ſcems he upon not guilty may vary in his evidence t9 

Juſtify from the time in the declaration, &c. Quod nota. And the 
prejudice may come to the plaintiff's being unprovided perhaps 
in ſuch caſe to a reply; whereas when the matter is by pleading 
brought to a ſpecial iſſue, he knows his work, &c. Clayt. 110. 
24 Car. Hardcaille v. Lockwood. | 


CA. * 11) Attorney's Bin. 


1. Attorney's bill, though ut ſigned, is evidence for his exe- 
eutors, as well as for himſelf, and perhaps ſeveral of the things 
could not in their nature be proved by record; per Holt. Cumb. 
348. Mich. 7 W. 3. B. R. Blackeler v. Crofts. 


DA. B. 12] Belict. 


* 


1. It is 28 s ati action for a witneſs to ſay, that he thinks or per- 
fuades A !f, and this for two reaſons, by Coke; 1it, Becauſe 
H 3 the 


t85 


3 


Vid. tit. 
Apportion- 


86 Ebidence. 


meat (A; the judge is to give bin ſentence, and ought to have more 


V . th V, 


Vie ground than thinking. 2d, That judges, os judges, , are always 19 


give Judgment ſecundum allegata & . itn, notw thſtanding that 
private perſons think otherwiſe. Dy. 53. b marg. pl. 15. Mich. 
19 Jac. in the Star-Chamber. Adams v. Canon. 


LA. b. 13) Beyond Seca. Things done there. 


E. cited 1. A ip was Dutch built, and after made an Engliſh ſhip, the 
21 : mater was Dutch, ſome of the ſeamen Engliſh, and taws Dutch; 
avm Rep. th ore being a war betwixt the French and Holland, the French 
3- Iran. ſeize the th 1p as a Dutch thip, and cendemn her as a Dutch /5:p in 
unn, the Court of Admiralty in France; ſhe is there ſold, and alte er 
coming into England, the firſt owner ſeiſes her, and the other 
brings trover, aud a ſpecial verdict was found ; but the Court 
would not 1ufter it to be argued, but ordered 2 to be en- 


tO ried 7 
3 0 ks 
* 
— — — 
88 


L 87 ] tered for the plaintiif; for they ſaid, that ſentence in the Courts 


of Admiralty eight to bind ge verall V e, to jus gentium; 
and that if we did not obſerve the ſentence s given ab! ond, they 
would not obſerve ours, which would be a ge eral inconvenience; 
and if the merchant in this caſe had received wrong, he ought to 
anply ts ihe 1 and Council, this being a matter of govern- 
nent; and that the King, if he ſaw cauſe, would fend an em- 
batfdor lieger into F dance, who would take care that right ſhould 
be done; ard that if right be not done, then the king would 
grant letters of argue and repriſal ; and in this caſe they re- 
membered Cottinton's Caſe. Skin. 59. Mich. 34 Gar. 2. . N. 
Hughes v. Cornelius. 
2 Salk. 391, 2. Leſſor bro ught debt fer rent againſt tefſce ubin a : demiſe at 
4 y g Lord n of lands in Famaica, which was held to be well, being 
Gos. founded cp the privity of the contract, which is tranſ: tory 3 but 
19 8. C. if a fcr-ign iſſue, which was local, ſhould happen, it may be 


4 5 ; tried where the action is laid, and there may be a ſuggeſtion on 
de de the roll tor that puipoſe, that ſuch a place in ſuch a county is 
le dant u. next adjacent, and there it may be tried by a jury from that pl: ace 
CE HEE ain g to the laws of that county, and upon nil debet 
ety, &, pleaded you may give the laws of that country in evidence. 
ei the law. 2 Salk. 651. pl. 31. Trin. 3 Ann. B. R. Way v. 3 

Ce. SE COY:z- 2 

tra tende, if there was ſuch an one, i e. (that t“ 3 fe being burnt it ſhou! id be rebu ilt, and 
a Feparation made t the le fo: by act of Hate) al d this we {ee every de done beiore committees of 
ara trom thence. In an action of im priſonn;ent brought here againſt the Governor of Jamaica 
for an imprilyunmeut, there the laws of the ccu atry Were given in evidence, 


Þ In trover and conver Hon, the euftom 7 of India WS } Wo con- 
cerning the buying and ſelling of ſaver, and it was heſd that the 
action wou! uid lie wel] enough. Freem. Rep. 452. pl. 616. 
Trin. 1677. B. R. Anon. 

- 1 0 prove a delivery of goods to the defendant, an exempli- 
fecaticn of on entry made in the cuſ/om-hauſe of Mere, and at- 
2 led oy @ prick nitary, and ſealed with the publick ſeal there was 


offered 


Evidence. 


#ffcred in evidence, but the Court would not adinit it. & Mod. 
Paſch. 8 Geo. the King v. Maſon. 

5. Per Ld. Chan. Mich. 10 Geo. wit a ſuit is for a debt or 
ether thing, a fc ntence in anther count * ts no binding ; but tlie 
Court here nuſt examine into the matter, in order to form a 
judgment; contra, where the ſuit here is in order to carry that 
ſentence into execution, for then the feu here are found- 
ed 8 the ſentence, and not upon the debt | 

6. Exemplification of a ſentence given in a farei gn country „ ſhall 
be „ as evidence here to prove that ſuch ſentence was given 
there without any further proof. 9g Mod. 66. Mich. 13 Geo. 
Anon. | 


7. Copy of an agreement regiſtered i in Holland, and atteſiea 7 by a 


public notary there, may be given in evidence for defendaut, 
ctpeci: ly lince he proved that the plaintiſf took out another copy 
of the fame, agreement, and would not now ies it, ſo he 
knew the e.ggreement, and could not be ſurpriſed. 8 Mod. 322. 
Mi ich. 11 Geo. Walrond v. Van Moſes. 

8. Afidavit by a plaintiff in Hollaud atteſfled hy a public k notary, 
ſhall be admitted as good evidence to held defendant te fpectal bail 
here. 8 Nod. 323. Mich. 11 Geo. Walrdnd v. Van Moſes. 

9. A. draws a bill of exchange on B. who tis refident at Legharn, 
roy to ” three months after date; e bill in e 

rough ſeve ra hands, and inds r/ed da one who lived at Leghor: 3. 
accepts the _ and about a week afterwards B. had a ru; a at 
J. had ga- ped payment, and, he refuſed to pay, and by a ſuit 2 
2. at Leghorn, B. get a ſentence to be % har ged. from the acts 
ceptance and payment. tHe brought a bill for 1 K. unc ion and was re 
lieved, and he inſ;ffed upon the fe ntence at Leghorn. Mich. 13 Geo. 


ber Ld. Ch. King, tlie Court at Leghorn 3 uriſdiction 1 the 
} ſs ] 


thing, and of the perſon, and he cited the cate of a perſon that 
committed murder m Portugal, and was tried there and ab- 
guats d, and afterwards upon a pro ſecution here on ſtatute H. 

hc alledged the former trial, and it was allowed. V. the Caſe of 
the Admiralty Juriſdiction in R. A. b. A ſuit is for ſeamens 
wages in the Admiralty, and there is a diſmiſſion, this allowed 
on non aſſumpſit at law ; objected, that this ſentence was matter 
proper for defence at bow: and th: it the ſentence was wrong in 
itſelf, not ſufficient proof there of A's infolvency, but by cer- 
tilicates of three merchants, which is no proof here, that this 
was of acquittal of acceptors, for inſolvency of the drawer is not 
the general law of merchants, nor local at any other place ; but 
Ld. Ch. thought he was bound by ſentence, and he rehed upon 
the ſentence, and perpetual HG anclion gr ranted; he ſaid, chat 
when he was Ch. J. he always allowed foreign ſentences to be 
given in evidence. Debt contracted in Holland by work done, 
the party comes here, he ſhall be liable according to the 
civil law, and bill and relief. Mich. 13 Geo. Canc. Burrows 
v. I craineaw. | 
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50:.—b6 Mud. 44. Mich. 2 Ann. P. R. in Caſe of Ford v. Ld. Grey. 


L092 


Evidence. 


IA. b. 14] Bill and Anſwer in Chancery. 


1. The infant guardian's anſwer in Chancery of a feoffee rx 
tri, was refuſed by the Court to be given as ev idence; becauſe 
he was living, and not party to the ſuit, which was only between 
the heir, and ceitut que truſt. Keb. 281. pl. 83. Paſch. 
14 Cir. 2. B. R. Anon. 

2. Allegations by a complainant in a bill in Chancery ſhall by a copy 
Be made uſe of as evidence againſt the complainant in a friit at law, for 
it ſhall be intended to be exhibited by his conſent and privity; 
but per . there is a difterence hen there is a proceeding 
upon ſuch bil, and when not; for in the firſt caſe, it ſhall be ad- 
mitted in evidence, but in the ſecond not. If bill be preferred 
ſans privity of the plaintiff, an action hes. Sid. 221. Mech. 
16 Car. 2. B. R. Snow v. Phillips. 

3. Bill in Chancery allowed in Dom. Proc. as evidance 10 con- 
ront a woman Wwh9 pretended marriage. Parl. Coll. n. 88. 

4. An anſwer in an F. ulm Court is good evidence to a jury 
againſt the defendant him fe tt, but not ogai/t other parties, yet it is 
not binding to the jury. Godb. 326. pl. 418. Paſch. 21 Jac. 


S 


B. R. Anon. 


5. If the plaintiff will read the defendant's anſwer in Chancery 
again{t him in evidence, the de efendant may likewiſe tile advantage 
theres, for all is evidence, or none. 3 Salk. 154. Hill. 8 W. 3. 
B. R. per Holt Ch. J. Lynch v. Clerke. 

6. An anſwer in Chancery cannot be given in eee for 
the party who made it, or againſt a third perſon not deriving any 
title under him. 8 Mod. 181. Trin. 9 Geo. Hihiard v. Phaley 
& 1 
. * Books. 


I. Scrivener”s boot to prove a conſideration paid (as as a tradeſmant's 
bob is no evidence for hiratelf, but for any other it is; ſo a 
tradeſman's book after his death.—We have allowed a burfer's 
but of 2 colledge for evidence, per Holt. Cumb. 249. Paſch. 6 W. 
and M. in B. K. Smart v. Williams. 

2. Per Hoit. The book of a man that keeps regular entries, 
might be evidence for him. Cumb. 348. Mich. 7 W. 3. B. R. 
Blackeier v. Crofts. 

3. 8559-b:ve aliowed as evidence on proof of the ſervauts hand 
that entered it, and that was uſed to make the entries, (he being 
dead) and no proof was required of the delivery of the goods; 
and per Holt Ch. J. though the ſtatute 7 Jac. 1. 12. ſays, a thop- 
book thail not be evidence after the year, &c. it is not of itſelf 


evidence within the year. 2 Salk. 690. pl. 2. Hill. 11 W. 3. 


Pitman v. Maddox in Middleſex. 
Torrington, 


I Salk. 285. Price v. Ld. 


4. Or- 


Evidence. 


4. Ordered that the regiſte, beoks of a dean and chapter ſhould 
be made uſe of at a trial, tor they are public books. Comb. 247. 
Paſch. 6 W. and M. in B. R. 

So of transfer books of the E. India company, & c. For they 
are the books of à public company, and kept for public tranſac- 
tions in which the public are concerned, the books are the title of 
the buyers of ſtocks by act of parliament. 7 Mod. 129. Hill. 

1 Ann. B. R. Gery v. Hopkins. 

Fi. Evidence of beer delivered was thus, the draymen came 
every night to the clerk of the brewhouſe, and gave him account 
of the beer they had delivered out, to which the draymen ſet their 
hangs, and that the drayman was dead, but that his hand was ſet 
to the book; and that was held good evidence of a delivery. 
I Salk. 285. pl. 18. Trin. 2 Ann. coram Holt Ch. J. at niſi prius 
at Guildhall. Price v. the Earl of Torringto: l. 

6. Shop-book of itſelf ſingly without more is not ſuſficient; ut 
ſup. - 
7. How far entries in a treaſurer's books ſhall not be allowed 
to be evidence againſt the partners whoſe treaſurer he 1s. Bar- 
nard. Chan. Rep. 417. Hill. 1740. Smith v. the Duke of 
3 

If an action be brought by a /hop-keeper for money due on 

fate of goods, we never inforced him to produce his books; but 
"if very flender evidence be with tam, then if he wal not 
produce his books, it brings a great flur upon his cauſe. Per 


Cur. 6 Mod. 264. Mich. 3 Ann. B. R. in Cale of Ward v. 
Apprice. 


2 Ld. Raym 
2 873. 

S. C. held 
8 
T Holt Ch. 


9. A church-book vas given in evidence, to prove the nonage of Mo. ger, 


the plaintiff, at the time of a leaſe made by him; and judgment for 
the plaintiff. Cro. E. 411. pl. 1. Mich. 37 & 38 Eliz. B. R. 
Vicary v. Farthing. 

10. The plaintiff exhibited his / in the Exchequer for tithes 
of houſes in the pariſh of St. Hellen's in London, according to the fla- 
tute 37 H. 8. the defendants in their anſwer ſet forth a cuſtomary 
payment in lieu of all tithes, and thereupon a trial was directed 
at law; and now the plaintiff exhibited another bill again? the 
pariſhioners, that the leiger-book in their cuſtody might be produced in 
evidence at a trial, which book concerned him, as well as the pa- 
rith; and upon a demurrer to this bill, becauſe it was only to 
provide himſelf of ſupplemental evidence after hearing che 
_ cauſe, it was decreed, that the demurrer was ill, becaute the bill 
was to have ſupplemental evidence in the tame cauſe, and in the 
ſame way of proceeding, but collateral to it, viz at a trial at 
law; beſides theſe are common evidences for both parties, they 
are like court-rolls, which belong as well to the tenants as to 
the lord of the manor, and therefore they may bring a bill to have 
the uſe of them. Hardr. 180. Paſch. 13 Car. 2. in Scacc. 
Langham v. Lawrence. 

11. The entry of the names and Hel of perſens i in a church-book, 


either fer marriages er births, (though not forged) cannot be po- 
Liuve 


482. pl. 


616. S. C. 
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Evidence. 


ſitive evidence of the marriage or birth of any perſons, unleſs the 
identity of the perſons by ſuch entries intended be fully proved, 

and alio ſtrengthened with circumſtances, as cohabitation, the 
allowance of the perſons themſelves, &c. Draycot v. Draycott. 
Parl. Coll. n. 88. 

12. Survey boat of a manor, which are antient, wnlc/5 figned by 
ihe tenants, or they appear to be made at a Court of Sur vey are NO evi- 
dence; they are elſe only private memorials ; per Baron at Exon. 
Summer 719. 

13. But cd court-rolls are evidence. 80 rentals, er accounts "© 

money received by the ſfexoard were allowed at Wincheſter and 
Dorcheſter aſſiſes, Lent 1719, coram King Ch. J. 

14. But rentals without money received and paid upon them are 
nothing, but payment makes them of effect. Ibid. | 

15. A corporation book was offered in evidence 79 prove at the 
aſſiſfs o member of the corporation not in poſſeſſion and refuſed. 1 Salk. 
288. p +26. Paſch. 75 Ann. B. R. Wright v. Sharp. 

16. he books of a corporation, containing their public acc are 
very proper evidence, yet hme account ought to be given of them by 
evhom kept, &c. and a book ſent in 1707 during the mayoralty of 
Sharpe, nd entries made therein by him, or by his party in the 
corporation of elections and other public acts, but not produced 
by the town-clerk, &c. were diſallowed, and this was agreed per 
Cur. B. R. on motion for a new trial; it looks as if the book was 
made for a particular purpoſe, there being no other acts entered 
in it by the proper other, nor any acts but of this mayor only 
who has been nagen no mayor; yet their common books are 
evidence in regard they contain a regiſter of their public trauſ- 
2 4 Paſch. 4 Geo. B. R. Caſe of 'Thetford. 

In a caſe between Dr. Bennet and inhabitants of Cripple= 
= the pariſi=bozks were admitted as evidence both for the 
plaintiff and defendants, as allo books belonging ts the dean and 
chapter of St. Paul's, in which were entered leaſes made by the pre- 
diciſſors of the lefſer's vicars of Cripplegate, In this caſe the Court 


of B. R. ordered plaintiff ſhould have an inſpection of the pariſh 


— 
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books, and copies of what he pleated. Coram Prat Ch. J. Hill. 
5 Geo. apud Guildhall, 


8 Ha ing. 


7 Jac. 1. 12. None keeping a ſhop-berk, bis executors or admi- 
1 iftator 5, ſpall be alloaued to pive it in evidence for awares or ork above 
ore year b. "fore the action brought, unleſs they have obtained a bond or 
bill” er the dect, or brought an action ther eupon within one yer after 
40 e xvares deli Sree, Ir bor done. 

This ot fail not bold place betaveen merchont and merchant, 
ih ad men ond tradeſmen, or merchant and tradeſmen, for any thing 
Hallig ztuthin the compaſs of their mutual trades and merchandice. 

Provided always, that this ag, or any thing therein contained, ſhall 
rt extend to ony intercourſe if traffick, in rchandizing, buying. 5 ling,. 
er other trading or dealing for wares en or to be delidereil, mo- 


5 muey 


Evidence, 


7745 due, er W3rE done, or to be done, between mei chant and in rchant, 
morchant and trad, 
thing directiy falling within the circint compaſs of mutucl 
trades and merchandiz» ; but th of 2 r fu h things only, they au every 
of them ſhball be as ij this aft bad never been nail, any 
herein contained to the camtrar there e not with/ia; ding. 

18. At Guildbal ils in ejectment. for a m. ſage in London, it was 
objected againk the title of the plaintift, th: it this was a meſſuage 
above gol. per ann. rent, and that the cuſtom of the city is, that 
there ought to be warning given for the ſpace of half a year 
where the meſſuage is of fack a rent, and by the ſpace ef a quar- 
ter of a year, w here it is under ſuch a rent; and an antient book in 
French was produced in which fuch cuſtom was regiſtered ; the 
which was allowed to prove the cuitom. Skin. 649 pl. 
Tr 8W. 3. B. R. T'yley v. Seed. 

19. A fhyp-bxk was allowed as evidence in indebitatus aſ- 
ſumpſit on a taylor's s bill, it being proved, that the ſervant that writ 
the bond vas deu, and this 4was 85 hand, and þe accuſiomed te make 
the entries, and no prof eva, required of the delivery of the goods; and 


the Ch. J. ſaid, it was 


935” ther 


333 
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12. «ſays, that a Heel, not be 8 after the year, c. that 
it is not of tfelf evidence within the year, 2 Salk. 6:9. pl. 2. Hill. 
1199 . v. Maddox. | 

20. The book of any merchant is no good nl nor may be al- 
lowed to be read touching any debt due to him; but as to any 
deht againſt himſelf it may be gocd enough. Keb. 27. in pl. 68. 
Paſch. 13 Car. 2. B. R. cited by Twiſden, as the Caſe of LEE v. 
LEE, and this was agreed by the Court. 

21. Shop-bocks have ſometimes been allowed to be read as evi- 
dence at the hearing, and ſometimes rejected. Toth. gi. Cary's 
Rep. 45. ES 

22. In evidence to a jury, Twiſden obſerved a Caſe between 
Lee and Lee, n the book of any merchant is no good proof, nor 
may not be all7xwed to be read touching any debt due to him, but of 
any debt ag uin, 2270 it may be goed enough; which was agreed 
pC. pL 78. Paich. 13 Cat: u Bo Ko Crouch 
v. Drury. 

23. Where a man is ch 8 guly by an oath or b 
be his diſcharge, eſpecially where the parties are dead which 
amounted to /ength of time, which was heid a good reaton for al- 
lou ing it; as where an executor had kept a book of accounts, re- 
lating to her former huſband's eſtate, and then ſhe married R. 
and the fame was kept and continued on; and R. going go- 
vernor abroad, ſhe went with him, as did the ſervant that kept 
the book of account, and it was proved, that the bock «vas made up 

rem vouchers, and had paid great part of the monies, and the 
witneſſes believed all the monics paid, and plaintiff charged de- 


fendant only by the book; decreed per Ld. Wright. Mich. 


1701. 


inan, or between f. ade, an ana 7 trad: ſenan, fer any. 


as good evidence as the proof "of a Wit 
neſs's hand to an obligation, and held, that though 7 Jace «_ | 


cok, the fame ſhall Where 


8. C. 

accu viagly. - 
books were. 
Ioit in the 
earthquake 
at Smirua, 
ſo that 
plaintitt 
couid charge 
detendant 
only by de- 


tendant's 
own books, 
the fame 
books were 
ad ultted to 
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be bis diſ- 1701. Abr. Equ. Caſes. 10. Darſton and Earl of Oxford v. Ex- 
charge. ccutors of Colonel Ruſſell. | | | 


24. A printed bock being an inventery of the eflate of late South- 
Sea flock, which was directed to be made by an act 4 parliament, 
and to be left with one of the Barons of the Exchequer, and pub- 
liſhed by the Speaker was allowed as evidence per King Chan. 
Trin. Vac. 1727. | . ET 
25. Paſch. 6 W. & M. B. R. it was ſaid, per Curiam, that a 
Hop- bool is not evidence for the tradeſinan, but is goad evidence 
againſt him, or for a ſtranger. 'The ſame law of a ſcrivener's 
book for money paid by him, or received to the uſe of a ſtranger, 
or the book of a bur of a colledge. Ex relatione Magiſtri Place. 


Ld. Raym. Rep. 745. Anon, 
[A. b. 16] Certificates. 


1. In debt againſt berief Bucks, for the reward given by the 
ſtatute 6 & 7 WY. & M. to thoſe that ſhould diſcover and convict 
clippers and comers. Note; here plaintiff had a certificate from my 
Lord Ch. J. Holt, who tried the malefactor, of his having been 
convicted on the plaintiff's evidence, which being produced, 
though under my Lord's hand, yet it was proved by my Lord's clerk 

; fo the jury. 12 Mod. 310. Mich. 11 W. 3. Bignoll v. Rogers. 

L 92 J 2. The certificates of clerks aſſiſe or peace are made fafficient 
evidence of a perſon's being convicted and ordered for tranſportation, 
ſo as to make him guilty of felony without benefit of clergy for 
returning. 6 Geo. 1 7. | 


LA. b. 17] Chancery. Proceedings there. 


1. An anſwer in Chancery maybe given in evidence to a jury 
againſt the defendant himſelf, but not againſt other parties; per 
Ley Ch. J. Chamberlain and Doderige J. Godb. 326. pl. 413. 
Paich. 21 Jac. B. R. Anon. 

2. A bill in equity in the Court of Wards was exhibited again 
two defendants, ane of them in his anſwer claimed a title, but the 
ether did net, but ſet forth ſeveral things in his anſaver to make out the 
title of the ther defendant, and in action bet<veen other parties con- 
cerning the ſame title, it was moved that this anſwer might be given 
in evidence, but it was denied; but by Chamberlain J. his anſwer 
might be given in evidence againſt himſelf. 2 Roll. Rep. 311. 
Paſch. 21 Jac. B. R. Berisford v. Philips. | 

Uron pro 2. Defendant's anſwer in an Engliſh Court is a good evidence 
8 * to be given to a jury againſt defendant himſelf, but not againſt 
ws bj: others. Godb. 326. pl. 418. Paſch. 21 Jac. B. R. If de- 
ut fendant's anſwer be read to the jury, it is not binding to the 

| 3 


Evidence. 
jury, but it may be read unto them by the aſſent of the parties. 
Ibid. 


the file, but only in cuſtody of one of the Six Clerks ; but Powel J. ſaid it might be re 
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could not be 
read, not be- 
ing taken off 
ad on ſwear- 


ing the Six Clerk, and ſo it had always been held. II Mod. 276. pl. 25. Hill. 8 Aun. B. R. Riley 


v. Adams, | 

g. In Hillary term, 22 Jac. a commiſſion iſſued to examine awit= 
meſſes returnable in Eaſter term following 3; the commiſſioners began 
te examine on Monday the 28th of March 1625. which was the day 
after the death of the King, and continued examining till Friday fol- 


lowing, and then, and not before, they had notice of the demiſe of 


the King, yet it was adjudged that the depoſitions ſhould ſtand, 


eſpecially it being in a Court of equity, where the proceedings 


are de jure naturali, and not by the itrict courſe of law; and if 
any witneſſes examined on ſuch commiihon thould be perjured, 
he might be puniſhed by the ſtatute 5 Eliz. cap. 9. For being 
examined before notice of the King's demiſe, what they did 


was legal. Cro. C. 97. pl. 24. Mich. 3 Car. C. B. Crew v. 


Vernon. | | 

5. Payment by decree in Chancery is not pleadable at law, or to 
be given in evidence there, and in ſuch cafe a bill in equity 
is the proper remedy. 3 Chanc. R. 3. 13 Car. 2. Jones v. 
Bradſhaw. | | 


Nelf Chan. 
Rep. 7. 8. 
C. decreed. 
. 
cited, 2 


Vern. 57. Paſch, 1628, 


6. By Twiſden, decreetal order under the ſeal of the Exche- 
quer, which recites all the proceedings, or exempl:fications, &c. un- 
der the Great Seal hath been allowed to be read as evidence ; but 
by Aleyn not unleſs it have the bill and anſwer, which Windham 
agreed. But by 'I'wifden, where the decree is produced enly in 
paper, then the bill and anſwer ought to be adjoined, but not fo 
when the decree is under ſeal. And in C. B. Stiff v. Stiff, the 
judges admitted a decree to have been under ſeal ; and yet would 
not allow it without bill and anſwer. And by Aleyn, it is uſual 
to difallow ſuch decrees, but an exemplification of the Chancery, 


*. Cur. always recites the bill and anſwer. Moreton Serjeant 


ſaid, he never did ſee the ſeal of any Court denied to be given in 
evidence. 1 Keb. 21. pl. 62. Paſch. 13 Car. 2. B. R. Trowel 
v. Caſtle. | 

7. At hearing the cauſe, the plaintiff offered to give in evi- 
dence a bil formerly exhibited againſt him by the now defendant ; 
it was objected, that it ought not to be given in evidence, unleſs 
it was proved that it was exhibited by the order, direftion, and pri- 
vity of the defendant ; for any man may file a bill in another's 
name, and the Court was of the fame opinion. N. Ch. R. 102. 

16 Car. 2. Woollet v. Roberts. | 
8. It was objected, that a % in Chancery is no evidence, be- 
cauſe it only contains matter ſuggeited perhaps by a counſel or 
ſolicitor, without the privity of the party ; but per Cur. after de- 
bate the copy of the bill againſt the ſame party was admitted as 
evidence, * they ſaid they would not intend that it was pre- 
. ferred 
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ferred without the privity of the party, and if it was, he had good 
remedy againſt them that ſo preferred it by action fur caſe, but 
they ſaid that this evidence is not ſo valid as a letter of the party 
and note; and it was not urged, that the defendant had anſwered 
in Chancery, and they had proc eeded upon it, which, as it feems to 
me, is the better reaſon why it ſhall be allo to be evidence, 


for the proſecution of the plaintii takes away that objection, 


that it might have been preferred without his privity by a 
ſtranger. And the ſittings after the term, at Guildhall London 
in C. B. where I was a counſel, when a bill in Chancery was of- 
fered as evidence, Bridgman Ch. ]. demanded if there had been 
any proceedings upon it, otherwiſe he would not allow eit; and 
becauſe the anſwer to the bill, and other proceedings upon It 
were ſhewn, it was allowed for evidence. Sid. 221. pl. 8. Mich. 
16 Car. 2. B. R. in Cafe of Snow v. P nn: 

A bill in another cau/e is no evidence againſt the plaintiff 1 in 
it, dels! it be proved to be exhibited with his privity. Chanc. 
Caſes G4. Hill. 16 & 17 Car. 2. Woollet v. 

10. In evidence in a trial at bar by leaſe of one Wright, an 
aniwer of one Lewis Mordant furviving truſtee, under whom the 
plaintiff claimed, was offered, but being after a conveyance 
made by him the Court refuted: but had it been belore, per 
Windham and Moreton, it would be good againſt all claiming 
under him; which Twiſden denied, becauſe an anſwer doth not 


diſcover the whole truth, and e e ſhall * admitted only 


egainſi the party himfelf that made it, and nt of one defendant 
azainſt another, much leſs againſt a ſtranger. 2 Keb. 424. Pl. 37. 
Mich. 20 Car. 2. B. R. Mills v. Barnardiſton. 

12. Upon trial of a title of land, a bil in Chancery was give 
in evidence again the complainant, though it was held to be of | 
flight moment. "Vent. 66. Lach. 22 Car. 2. B. R. Mews v. 
Mews. 


- a 
"3 | > 
. 2. B. R. Ferrers v. Shirley. 


13. It was ſaid that a * zary affidavit before a Maſter in 
Chancery cannot be given in evidence at a "trial. Sty. 446. 
Paſch. 1655. Anon. 

14. The defendant obtained an inſundtian in this Court ; the de- 

endant moves to diflolve. it, and obtained an order to diſſilue it; 
before the erd:r was drawn up the defendant arreſts the laintiff ; 
and it was held clearly that this was a contempt to the Court, 
and the defendant was ordered to be committed; for it is ns order 
til it is drawn up and paſſed by the regiſter, for the regiſter's mi- 
nutes are only a warrant for an order, and no order. 2 Freem. 


Rep. 46. pl. 51. Mich. 1679. in Curia Canc. Anon. 


15. An anſwer in Chancery is evidence of a deed againſt all 
that claim under that perſon, and reputation of claiming ſo is ſuf- 
fcicnt to put a party upon ſhewing another title. Ld. Raym. 


Rep. 311. Hill. 9 VW: III. 2 3. the Far! of uſlex V. Temple. | 
| 16. Anſwer 


Evidence. 


16. Anſwer in Chancery is not to be admitted as evidence at 
common law, unleſs proved to be feuern by him againſt whom it is 
produced. 24ly. It ought to appear that that part of it which is 
given in evidence be pertinent to the matter contained in the bill, for 
elte it thall be accounted void and ſuperfluous ; per Holt Ch. J. 
- Guildhall. Cumb. 473. Paſch. 10 W. 3. B. R. Kingſton v. 
Read. i 


17. The plaintiſf proving his pedigree would have given in 
evidence the anſwer of an infant by his guardian to a bill in Chan- 
cery, but it was held it could not be read. Cumb. 156. Mich. 
1 W. and M. Eccleſton v. Speke. 

18. A man makes an anſwer in Chancery prejudicial to his 
title, and after conveys away his eſtate, this antwer cannot be 
read againit the alienee by any claiming under ahenor. 6 Mod. 


44. Trin. 2 Ann. B. R. Ford v. Ld. Grey. 


19. An order of Chancery is not to be given in evidence, ww!7h- 
eu producing a copy of the bill on which it was made. 6 Mod. 149. 
Paſch. 3 Ann. B. R. Turner v. Nurſe. 
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though not 
fworn, wag 
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cauſe it waz 
roved to 


| p 
have been filed in the Six Clerks Office. 12 Mod, 23 1. Mich. 10 W. 3. Anon. 


But agaĩnſt 

allenorhim- 
ſelf it may 
de evidence. 
1 Salk, 280. 


A decree in 
Chancery, 
or other 
Court of 
Equity, is 


no evidence in a Court of Common Law, as in Walficggham's Caſe. 2 Sid. 75. Patch, 1653. 


Marret v. Sly. 


20. A decree betauten other parties may be read as a precedent, 
though not as evidence. January 23d, 1717. MSS. Tab. Auſtin 
v. Nichols, f 


CA. b. 18] Chirograph of a Fine. 


1. Chirograph of a fine may be given in evidence to a jury. 
Pl. C. 410. b. Mich. 13 & 14 Eliz. Newys v. Scholaſtica. 
2. Chirograph of a fine is of ſo high a nature that h pare! evi- 
dence fhall be all:wed to falſify it; admitted Arg. io Mod. 42. 
Mich. 13 Ann. B. R. in Lord Say and Seal's Cafe. 


. 
Withering- 
ton Ch B. 


in delivering the opinion of the Court; but he ſaid it cannot be delivered in evidence, 


CA. b. 19] Circumſtances. 


1. De morte viri, in caſe of dower brought by the wife after 
the hutband had been ad/ent 7 years beyond fea, may be by circum- 


fances ; and in ſuch cafes, Qui melius probat, melius habet. & 


D. 185. a. pl. 68 Paſch. 2 Eliz. ihorn alias "Thorp v. Rolf. 

2. A man has 2 menors of D. and levies a e of the manor 
of D. Circumſtances may be given in evidence to prove what ma- 
nor he intends. Trial (V. e. 3.) pl. 11. cites 6, 7 E. 685. per 
Montague, and 12 H. 7. 6. 

3. Circumſtantial evidence ought never to be admitted where 


belier may be had, ex natura rei, becauſe circumitances are fallible 
and 


And. 20. pl. 
42. I horns 
v. Rolfe. S. 


— —— 
* 
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and doubtful, and it is upon this reaſon that a copy of a re- 
cord is good, becauſe one cannot have the record itſelf; but 


a copy of a copy will not do. Arg. 12 Mod. 50. Paſch. 
13 W. 3. Dillon v. Crawley. | | I 


LA. b. 20] Collateral Warranty. 


1. Where a collateral warranty binds, this may well be 
ven in evidence; for although it does not give a right, yet in 
law this ſhall bar and bind a right. T. per P. 157. cites lib. 
10. 97. | 
L 95 ] 2. A collateral warranty may be taken notice of as well by evi- 
dence as by rebutting. Per Powell J. 11 Mod. 103. pl. 9. Mich. 
5. Ann. B. R. Smith v. Tindall. 5 


A. b. 21] Compariſon of Hands. 


1. In debt upon a bond upon iſſue of non eſt factum, if plain- 
tif prove the witnefſes dead beyond ſea, or that he has made fri 
enquiry after them, and cannot hear of them, he ſhall be let in to 
my” their hands; per Holt Ch. J. at Niſi Prius, 12 Mod. 607. 

Iich. 13 W. 3. Anon. 

2. A parſon'; book betaveen 1645 & 1654 was produced, to prove 
a modus in the pariſh of H. one Saunders recter, and to prove that 
this was his hand-writing and his name to it, one P. ſaid he had 

examined the pariſh-bogks of that kind, where Saunderss name was 
as rector, and therefore believed the name on the book was the writing 
ef Saunders, this was allowed to be read, becauſe the parith-books 
was not in the plaintiſf's power to produce, and he alſo proved 
that one R. in d ſcourſg with plaintiff had diſcovered to him, that he 
had theſe papers from the hand of one G. who was Saunders's daugh- 
ter, aud faww that delivered t; plaintiff, and R. was dead. Per Lord 
Chanc. 6 Dec. 1736. in Canc. | | | 


[ A. b. 22] Condemnation of Goods ſeiſed. 


All thoſe 1. Trover for a parcel of brandy, coram Baron Price at Bod- 
cerde aut. myn, T. Vac. 1716, an information in the name of the attorney- 
tons have , 

relation to general in the Exchequer, and an acquittal thereupon, and a 
the ſeiſare judgment were given in evidence the brandy being ſeized, &c. 
1 to which the other fide objected, but the judge refuſed to admit 
3 any evidence againſt this determination, or to let the parties in to con- 

non at law te? the fact over again, which had been tried on the informa- * 
1 tion. So if goods are condemned in the Exchequer the party ſhall 

fure, azd never try this matter over again in a collateral action. 


defore the | | 
condemnation, will be the ſame as after the condemnation, Per King Ch. J. at Wincheſter, 


Let 1719. 
2. If goods are condemned by the Court and preclaimed as for- 


feted, the property is altered, 1o as ug action of treſpaſs or trauer 
20¹ 


vill lie by the proprietor againſt the perſon that ſeizeth them; ad- 
Judged by the whole Court. Raym. 336. Mich. 31 Car. 2. in 
Scacc. Ekins v. Smith. | 


[A. b. 2 3] Confeſſion of one againſt another. 


I. The queſtion was, if the confeſſron of an under-fheriff of an 
eſcape be any evidence againſt the high-ſheriff; and adjudged that 
it is, for though the ſheriff is ſuable, yet the under-ſheriff gives 
him a bond to ſave him harmleſs, and therefore it will all fall 
upon him. And therefore his confeſſion is good evidence, be- 
cauſe in effect it charges himſelf. Ld. Raym.: Rep. 190. Ealt. 
9 Will. 3. Yabſley v. Doble. | 
2. Confeſſion of delivery of goods in the C:urt of Requęſis may 
be given in evidence againſt the defendant at law. Mar. 103. 
pl. 175. Trin. 17 Car. C. B. White v. Grubble. | 
3. In an information for publiſhing a /:be/, the defendants own S if to | 
confuſion was given in evidence againſt him, but per Holt Ch. J. Ne 2 debt 
if there was no other evidence againſt him. but his own confeſ- that * 
ſion the whole muſt be taken, and not ſo much of it as would ſerve dant con- 


felled it, but 3 


to convict him. 5 Mod. 167. Hill. 7 W. 3. King v. Pain. main ae 

at the ſame 
time, that he had paid it, this confeſſion ſhall be valid as to the payment, as well as to h's having 
owed it. Per Hale Ch. J. and fois the common practice. Try, per Pais, 209, 


4. Confeſſion is the worſt ſort of evidence that is, if there be | g6 7 
219 proof of a tramſaction or dealing, or at leaſt a probability of deal - 
ing, between them as in the principal caſe there was, the one 
being a ſailor, the other a maſter of a ſhip. Per Holt. 7 Mod. 
42. Mich. 1 Ann. B. R. Anon. 

A point was reſerved at the Sittings of Niſi Prius, whether 

the proof of the inder/ſor of a promiſſery-note his acknowledgment 
that the name indor/ed on the ſaid note was his hand-writing, be 
ſufficient to prove the indorſement in an action brought by plaintiff 
as _— againſt defendant as drawer ; the objection was, that 
no p=rion's confeſſion but the defendant's himſelf can be evidence, 
and the indorſor's hand muſt be proved. The objection was 
held good; and the verdict, as to the ſecond promiſe in the de- 
claration, was ordered to be vacated. Barnes's Notes in C. 
B. 311, 312. Mich. 6 Geo. 2. 1 v. Robinſon. 
6. The examination of the priſoner himſelf (if net on oath may 
be read as evidence againſt him; but the examination of others 
(though on oath) ought not to be read if they can be produced, 
viva voce; St. Tr. 1 vol. 169. eue. vol. 575. 

7. In Sayer's Caſe Mich. 9 Geo. in a caſe of high-treaſon Mr. 
Staney an under ſecretary of ſtate gave evidence of L's confeſ- 
fions, upon his examination before the council, which though 
taken in writing, yet the writing was not read. | 

8. Where there is any confidence or truſt between the parties, 
the confeſſion of one in an anſwer, &c. might be given in evi- 

Vol. XII. = dence 
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dence againſt the other, though it might be a queſtion if con- 
cluſive or not. Per Ld. Chanc. 8 Mod. 180. Trin. 9 Geo- 


Hilliard v. Phaley. . | 
LA. b. 24] Conſpiracy. 
r. In conſpiracy for indicting him of felony, &c. the plaintiff 


was put to prove the indictment now fhewed in evidence a true copy, 
then he was put to prove what the witneſs ſavore to the jurors, who 
did procure them to ſwear and give ſuch evidence; and prof was, 
that one W. gave the evidence to the jury of life and death, that the 
plaintiff ftcle the goods, &c. but the witneſs nos in Court favore, that 
his oath awas the plaintiff. took them, but not that he ſtole them ; it was 
found for the defendant, ut creds. Clayt. 126. pl. 224. March 
1647. B. R. Burnley's Caſe. 
12 Ned. 2. Holt Ch. J. expreſsly declared, that theſe kinds of actions 
211: > © are ut 75 be encouraged, but that the judge before whom any of 
Holt Ch. j. them are tried ought to hold the plaintiff to à progf of expreſs ma- 
in deliver- /zee in the defendant in his proſecution by way of indictment, for 
* if it does not appear, that the proſecution was grounded on ma- 
Court. — lice, the action is not maintainable, but the plaintiff muſt 


2 Salk. 13. be nonſuit. Carth. 417. Trin. 9 W. 3. B. R. in Caſe of Savil 


185k 5; v. Roberts. 


S. C. accordingly. — 


2. In an action of conſpiracy for indicting the plaintiff of fe- 
lony, and the defendant in his defence did prove he had goods flolen, 
and th-reufon did prefer an indiftment which was found ignoramus, 
and then it was proved he did prefer a ſecond indictment, after he 
had notice the gords were taten by another and pawwned to the „ue, 
and for this che jury found him guilty, and that malice was in 

this proſecution, which is the chief cauſe to maintain this action; 
and moreover it was proved, that the defendant had brought 
actions at law, which was a civil proceeding for the ſame goods 
ſuppoſed to be ſtolen, which was urged to ſhew the malicious 


proſecution ; but for this, the judge held this of itſelf would 


[ 97 ] not maintain this action, for the party whoſe __ are ſtolen, 
may proceed both ways without malice; and alſo it was held a 


ſecond indictment may be preferred upon better evidence, with» 
out making the proſecutor liable to this action; ſo note it was 
the notice of the matter aboveſaid only did maintain this action; 
but ſee by me how the defendant was bound to believe ſuch 
notice, &c. Clayt. 85, 86. pl. 144. July, 16 Car. Johnſon v. 
Stanclif, | 
3. In information for conſpiracy and attempt #9 rob Sr. Robert 
Gaire, aud binding themſelves by oath to execute the fame, and lying 
In wait, Fc. they as to the oath was out of the county, viz. at 
the Devil Tavern, which is in London, wherefore not regarded, 
no obe af, or lying in wait was proved, without which, per 
Curiam, the information will not lie, as 2 Inſt. and verdict ug 


Evidente. 


the defendant, there being no certain appointment of time, place 
or perſon, &c. 3 Keb. 709. pl. 58. Trin. 29 Car. 2. B. R. the 


King v. Parkehurſt and Elling. 
4. If two or three perſons meet together, and diſcourſe and 


conſpire te accuſe another falſely of an offence, it is of itſelf an 


overt act, and is indictable. Per Holt Ch. J. but per Powell J. 
that to make a meeting to conſult and conſpire criminal, they 
ought to come 20 ſome r. 11 Mod. 55. Patch. 4 Ann. B. R. 


in Caſe of Queen v. Baſs. 


LA. b. 25] Conſtat. 


1. If a man has [oft his letters-patents, he may have new letters- 
patents out of the Chancery, if he ſhews to the Chancellor, that 
he has loſt them, per Fiſher quzre inde, for it ſeems, that he ſhall 
not have but a conſfat, & non negatur ibidem. But admitted 
upon the argument, whether he ſhews the letters-patents of the 
gift of the King, or not, but that he has loſt his lerters-patents, 
and has a new patent, that it ſhall be intended a conſtat, as it 
ſeems to me, that in this caſe it ſhall ſerve him to fheww or plead, 
as well as the firſt patent. Br. Patents, pl. 58. cites 22 H. 7. 
12, © | 
— DA. b. 26] Copies. 


1. In ejectment, the jury found that the leſſor of the plaintiff 
nad releaſed all right in © sf ae to J. S. but they found, that the 

releaſe itſelf was not ſhewn to them, but a copy thereof. Per 
tot. Cur. This releaſe may well be found thus % defend a poſ- 
eon. Cro. E. 863. pl. 41. Mich. 43 & 44 Eliz. C B. Brome 
v. Car. . 

2. There was a covenant between the parties ts leuy a fine of 
lands to T. upon condition, that if he did net pay ſo much money by 
ſuch a day, that it ſhould be to the uſe of C. and his heirs ; the fine 
was levied, and before the day of payment, C. releaſed to T. all his 
right in the land, and all demands, but afterwards ſuppoſing, that 
the releaſe he made before the condition broken was not a ſuf- 
ficient diſcharge of the future uſe, he brought an ejectment, and 
at the trial a copy of this releaſe was produced in evidence ; and all 

the Court held, that this releaſe might well be found in this man- 
ner, it being to defend the ofleſtion. Cro. Eliz. 863. pl. 41. 
Mich. 43 & 44 Eliz. C. B. Broom v. Car. 

3. If parties have matter of evidence by records of this Court, 
they ought to produce the records themſelves ; copies of them are 
not allowable; ruled per Curiam in the Exchequer. Lane 97. 


Hill. 8 Jac. Smith v. Jennings. 


4. This Court ordered copies of depoſitions and other records to 


be recorded and uſed, and to be authentic, and this was with 
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the aſliſtance of the judges. Chanc. Rep. 15. 2 Car. 1. Ki- | g8 ] 


naſton v. the Earl of Darby. 
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98 Evidence. 


A copy is ;. A copy of a deed is good evidence, where the defendant 
notte de d- has the deed, and will not produce it. Clayt. Rep. is, pl. 24. 


mitted as 


evidence, Mich. 1633. 208. 

but where it | | 

appears, that the party producing it could not produce the original. 10 Mod, 74. Hill. ro Ann. 
B. R. the Queen v. Sutton. Fin. R. zoz. The ſame as to a deed, to lead the uſes of a fine, and 
decreed a copy to be good evidence at law, and in equity againſt defendant, his heirs, and atligns, 
and all clatming under him, of his father, ſince the year 1653, that his Father fold the lands, and 


paſſed the fine to the plaintiff. Norwich v. Sanders. 


6. Where the defendant has the deed in his own hands, which 
concerns the land in queſtion, and «vill not produce it, in ſuch caſe, 
the copy thereof ſhall be permitted to be given in evidence, and 
ſo it was, and the plaintiff ſwore, it was once in his hand, and 
this was a true copy of the deed, and himſelf did examine it. 
Clayt. 15. pl. 24. Mar. 1633. before Vernon Judge of Aſſiſe. 


Anon. 


8. Plaintiff having only a copy of a deed of feoffment, under 


which ſhe claimed, the original being loft, and the defendant 


having a counterpart, the plaintift prayed the copy might be com- 
pared with the counterpart, and if it agreed, that the ſame 
might be allowed in pleading as a good deed, ſealed and de- 
Lvered, referred to a Maſter to ſettle the ſame. N. Ch. R. 82. 
13 Car. 2. Griffin v. Boynton. | Tp 

9. Plaintif claimed lands by a will, which was proved, the 
original was taken out of the Prerogative Office; decreed that 
the copy of the probate of the will out of the regiſters book in 
the Prerogative Office ſhould be admitted in evidence at law at 
any trial, which ſhould be had concerning the title of the ſaid 


lands, as the true original will. N. Ch. R. 82. 13 Car. 2. 


Georges v. Foſter. | | * 
10. Copy F a deed pretended to be had from the defendant”; 
counſel without ſeeing the very deed, or comparing it with the copy 


not allowed. 1 Mod. 94. pl. 3. Paſch. 24 Car. 2. B. R. Lord 


Peterborough v. Mordant. | 
11. He that takes out a copy of part of a record muſt at leaſt 

take out /o much as concerns the matter in queſtion, or elſe the Court 

will not permit it to be read. I. per Pais, 166. 3d edition. 


12. A copy of a record is not true, unleis it be tranſcribed in 
the ſame language, and therefore a tranſlation ſhall not be given in- 


evidence, as where a record 1s in Latin, and the copy in Engliſh. 
T. per Pais, 228. 3d edition, | | 

13. Part of a long patent was copied out, and ſworn true, and 
it zwar fo much of it as did concern the thing in queſtion, and the 
counſel of the other part did oppoſe this to be evidence, and the 
judge did in the end reject its being ſhewn by parcels; for that 


there may be proviſe's, Wc. in the patent, and the witneſs could not 


favear he did read the roll throughout of this patent, to that no 
more was in it than now ſhewed. Quod nota, if he could, it 
| ſeems it had been admitted. Clayt. 142. pl. 259. March 1650. 
Nelthrop v. Johnſon. | | a 


is. A 


mo, py 


Sir John Rogers. 


Evidence. 


15. A copy of a record in the lord's houſe would not be ad- 
mitted to be given in evidence at Langhorn's trial, cites Lang. 
Try. 44- | 
17. In evidence to a jury, the recovery was proved by copy of 
the roll under the fleward"'s hand, the roll being loft 3 Car. (6.4 
without prof there was fuch a roll, the Court refuſed to allow it, 
although po/efſeon had gone along with it according io the recovery ; 
and although this be copyhold, whereof the rolls are not in the 
cuſtody of the party, but of the lord, and no records but all [ 99 J 
done at one Court, and the copy found but of late, without 


other concurrent evidence of a Court then held; but per Cur. 
ſuch. a copy would be good evidence of the copyholders ęſtate, but not 


of ſuch a recovery being a judicial act, but this recovery being recited 
in a roll of Court within four years after, the Court admitted it. 

1 Keble 567. pl. 14. Mich. 15 Car. 2. B. R. Snow v. Cutler 
and Stanley. | 

18. A copy F the counterpart of a leaſe, the original leaſe being 
4e, was given and allowed in evidence. T. per Pais, 292. cites 
Mich. 15 Car. 2. Strode v. Dr. Holt. B. R. 

19. A printed copy of an act of parliament is not to be given in A copy of as 
evidence if not examined by the rolls, and ſworn to be a true copy. * 
Try. per Pais, 232. : noevidencey 

| | | unleſs the 
a& had been before allowed of, and ſo made a record of this Court, for otherwiſe nothing ſhal! be 
allowed of as a ſufficient evidence of the act, but the exemplitication of it under the Great Seal ; 
and the reaſon is, becauſe the Court is party which cannot pray oyer as the party may, fo the Court 
would be in a worſe condition than a common perſon, if they were to receive for evidence a copy offered. 
Arg. cites 35 H. 6. 14. and this was allowed to be ſo. Per Cur. 19 Mod. 126. Hill. 11 Ann. B. R. 
Univerſity of Cambridge's Caſe. : 


20. The copy of a private aft of parliament may be given dy > 
dence. Try. per Pais, 226. and in marg. cites Mich. 1650. 
Coram Roll at Guildhall, Littleton v. Poins. - 

21. Copy of a leaſe which the lord had in his hands, whereby the 
tenant had power to make leaſes, 1s good evidence without ſwearing 
it a true copy; cited by Windham, Keb. 720. pl. 50. Paſch. 
16 Car. 2. B. R. in the Cafe of Lee v. Boothby, as the Caſe of 

22. $9 is copy of Court-roll under the fleward's hand, who was 
counſel for the lord plaintiff, and was admitted good for the 
copy-holder; but contra of ſhort notes by way of breviat, which 
the Court agreed. Ibid. . | 

23. If upon evidence it be proved that the adverſe party has the 


| deed, the Court will admit copies to be given in evidence. Mod. 


266. Trin. 29 Car. 2. C. B. in Caſe of Baſſet v. Baſſet. 
24. A ſworn copy of a record may be given in evidence, but the 


ſureſt way is to have it exemplified under the Great Seal, or at 


leaſt the ſeal of the Court. 10 Rep. 92. 8. Hill. 8 Jac. in Ley- 
field's Caſe. 1 N 
25. Copies of Court- rollt examined by the ſteward allowed to 
be good evidence in ejectment, without ringing the rolls them- 
ſelves into Court. b. 138. Mich. 1 W. & M. in B. R. 
: 1 3: 26. Copy 
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26. Copy of an original is evidence wherever the original is 
evidence, if proved a true copy; but the copy of the Pte: 4 a 
will is no evidence, becauſe that is but a copy of a copy. Per 
Holt. Cumb. 337. Trin. 7 W. 3. B. R. The King v. Haines. 
27. Copy ot Hort note of a fudgment in an inferior Court al- 
lowed by Hale at 1 aſſiſes as good evidence, though the 
judgment was not entered upon record. Per Holt. Cumb. 337. 
Trin. 7 W. 3 B. R The King v. Haines. 855 
28. Copies of Court- rolls, or 1 in Ecelgſiaſtical Courts, 
&c. are good evidence; it is uſual for inferior Courts not to draw 
up their records, but only ſhort notes, and copies of thoſe ſhort 
n:trs being public things are good evidence, otherwiſe of private 
things; for copies of rent-rells are no evidence, but the original 
muſt be produced. Per Holt Ch. J. Cumb. 337. Trin. 7 W. 3. 
B. R. The King v. Haines. | 
[ 100 J 29. The queſtion being propoſed in this caſe to the * 2 
of C. B. whether the copy of a banlb-bill remaining upon the file in 
the bank cf England was good evidence or not? they all agreed 
that it was, and that it was like the copy of an inrollment of a 
pariſh-regiſter, the bank being a public body eſtabliſhed by act 
of parliament for * purpoſes. 3 Salk. 155. pl. 8. Paſch. 
9 Will. 3. Man v Cary. | 
14. Raym. 30. In this caſe it was held per Holt Ch. J. that the copy of a 
. 35: probate of a will is good evidence where the will itſelf is of chattel: ; 
thorp. S. for there the probate is an original taken by authority, and of a 
C. accord- public nature; otherwiſe, where the will is of things in the realty, 
ingly, and becauſe in ſuch cafe the Eccleſiaſtical Courts have no authority 


lved th. 8 | 
Fray 1 to take probates, thereſore ſuch probate is but a copy, and a copy 


| Giate copy of it is no more than a copy of a copy. 3 Salk. 154. pl. 7. Hill. 


_ 3 8 Will. 3. B. R. Hoe v. Nelthrope. 


evidence, 


where the original is good evidence, and therefore the copy of a church-regiſter, the copies of ton- 
books, of proc edings in Courts Baron, of proceedings in the Ecclefiaſtical Courts and Admiralty 


Courts, 1s good evidence. ; 
21. The plaintiff being a purebaſor prays writings and a parti- 


tian, the defendant inſiſted there was an entail ; the Court gave 
the plaintiff a year to try the title. In ejectment a copy of the 
deed of entail was produced, but the original was loſt, and not 
proved to be executed, and ſo verdict for the plaintiff. On the 
coming on of the cauſe on the equity reſerved, the defendant in- 
ſifted that he ought not to be bound by one trial in a matter of 
right of inheritance; ſed non allocatur, being a decree only for 
Aa partition. Tamen quære. Trin. 1691. 2 Vern. R. 232. 
Bliman v. Brown. | | 
32. In an action for work done, &c. the plaintiff gave in evi- 
_ dence, to charge the defendant, a copy of a bill delivered to the 
defendant, and copied by the order of the defendant, and diverſe ex- 
ceptions were taken by the defendant to the bil, ſcil. Firſt, the 
2 of the work done, and the others were marks againſt 
verſe parcels, {cil- O. and N. intending by it that theſe parcels 
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were wrought for others, and not for the defendant, and other 
exceptions there were to the price, and he ordered the ſervant to 
indorſe upon the backſide the exceptions to tlie quantity and 
price, but to omit the marks O. and N. and it was ruled by Holt 
Ch. J. upon evidence, firſt, That this copy of a bill delivered was 
evidence, as a copy of the bill, and not a copy of a copy, and the 
bill delivered is an original, as well as the books. 2dly, That the 


acceptance of a bill delivered without objection but to ſome particulars, 


is an admittance of the reſidue to be true. 3dly, The ordering a copy 
of the bill indorſed ut ſupra, omitting the marks O. and N. and 
the copy with the exceptions being ordercd to be delivered to the 
plaintiff, it is a waiving of the exceptions ſignified by thoſe 
marks. 4thly, Though it was objected that this evidence is a 
confeſſion, and therefore it ought to be taken together; yet per 
Holt Ch. J. they are not part of a confeſſion (which ought to be 
of the ſame thing) but a cavil or objection as to the price or quan- 
tity, &c. Skin. 672. Mich. 8 W. 3. B. R. Worral v. Holder. 
33. Copy gf a will examined at the Prerogative-office allowed 
in evidence, though it is but a copy ot a copy, for the entry in the 


_ entry-books is the original quoad hoc {otherwiſe to make title to 


lands by deviſe) to ſhew who is executor. Cumb. 248. Paſch. 


6 W. & M. in B. R. Smart v. Williams. 


not ſuffice; but a copy of a probate of a will where the Court has juriſdiction is good, 
probate itſelf in ſuch caſe is an original act of the Court. Skin. 534. Irin. 7 W. 3. B. R. in Caſe of 


the King v. Haines. 
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This is but 
a copy, and 
therefore it 
ought to be 
produced, 
and a copy 
out of the 
book will 
becauſe the 


34. Though an od manuſcript found among the evidences of a L 101 J 


family may be evidence, becauſe an original, yet a copy would 


not, becauſe it is liable to the miſtake of the tranſcriber ; per 
Holt Ch. J. Skin. 623. pl. 17. Mich. 7 W. 3. B. R. in Cafe of 
Steyner and the Burgeſſes of Droitwitch. 

35. On evidence the Court ſaid, that a copy a Caurtroll of 


a manor 1s good evidence ; for where the original is evidence, 


there a copy is; copy of a probate is good evidence. 12 Mod. 
24. Paſch. 4 W. & M. Trial on the Cuſtom of the Manor of 
Bray. | | | 
36. The copy of a ?220n-clerts book was not allowed evidence 
to charge a man in a criminal matter. Skin. 584. Trin. 7 W. 3. 


B. R. The King v. Haines. 


37. Copy of a record is good, becauſe one cannot have the re- 
cord itſelf; but a copy of a copy is not, Arg. 12 Mod, 500, 
Paſch. 13 W.3. in Cale of Dillon v. Crawley. 

38. Copy of a bill in Chancery taken from the file with Six 
Clerk's evidence. 12 Mod. 565. Mich. 13 W. 3. Anon. 

39. Note, a copy of a charter under the Great Scal cannot be 
given in evidence, but a copy of the record thereof may. 12 Mod. 
579. Mich. 13 W. 3. Anon. 5 

40. Copy of a will examined at the Preragotive ice is not to 


he allowed as evidence to make title to lands by deviſe, yet where, 


it concerned only a mortgage 7erm it was allowed (though it was 
. | I 4 | oppoſed 
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oppoſed as being only a copy of a copy ) ; for the entry in their ec- 
cleſiaſtical books is the original, guoad hoc. Comb. 248. Paſch. 
5 W. & M. in B. R. Smart v. Williams, | | 
41, Wherever an original is of a public nature, and would be evi- 
dence if produced, an immediate {worn copy thereof will be evi- 
dence ; per Holt Ch. J. 3 Salk. 154. pl. 6. Linch v. Clerk. 
42. As the copy of a bargain and fale, or of a deed iurulled of a 


church regiſter, Oc. Ibid, 


43. But where an original is of a private nature, a copy is not 
evidence, unleſs the original be burnt or laſt. Ibid. : 

44. A copy of an entry in the books of the Office of Franchiſes was 
diſallowed to be evidence, wherefore the book itſelf was pro- 


duced. Ld. Raym. Rep. 745. ruled by Treby Ch. J. at Guild- 


hall. Paſch. 10 W. 3. Selby v. Harris. 
45. It was ruled by Holt Ch. J. in B. R. Mich. 10 W. 3. 


that if a man deftroys a thing that is deſigned to be evidence againſt 


himſelf, a ſmall matter will ſupply it; and therefore the de- 
fendant having tore his own nate ſigned by him, a copy ſworn was 
admitted to be good evidence to prove it. Ld. Raym. Rep. 731. 


Anon. | | 
46. A copy of a jine or recovery is good evidence, ſo as it be 


ſworn to be a true copy, and examined; per Holt Ch. J. 3 Salk. 


154. pl. 6. Hill. 8 W. 3. B. R. Lynch v. Clarke. 


47. That wherever an original is of a public nature, and would be 
evidence, if produced, an immediate ſworn copy thereof will be evi- 
dence, as the copy of a bargain and ſale, of a deed inrolled, of a 


church-regiſter, &c, but where an original is of a private nature, a 


Show. 357. 
C. ad- 


5. C 
* 


copy is not evidence, unleſs the original is loſt or hurnt; per 


Holt Ch. J. 3 Salk. 154, pl. 6. Hill. 8 W. 3, B. R. Lynch v. 
Clarke. | | | 

48. Copies of f- proved to be examined by the originals on 
the file, and produced in evidence was allowed (theſe affidavits 
taken before commiſſioners in the county). It was objected, that 
this was no evidence, unleſs the commiſſioner who gave the oath 


was preſent to prove that the defendants were the ſame perſons 
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who made affidavits before him, ſed non allocatur; coram Juſtice 


Eyre in Oxford Circuit, and adjourned to B. R. pro opinione ; 
Paſch. 4 W. & M. on indictment ef perjury; and per tot. Cu- 


riam, the copies are ſufficient evidence. Carth. 220. the King 


v. James. | 
49. A copy of an original is evidence whereſqever the original is 


evidence, i. e. if proved a true copy but the copy of the probate 4 a 


ill in the Eccleſiaſtical Court is no evidence, becauſe that is but 


2 copy of a copy. Hale at Huntingdon Aſſiſes allowed a copy of 
2 ſbort nate of a judgment in an inferior Court as good evidence, 
though the judgment was not entered upsn record. Matters of evi- 
dence ariſe from conſtant uſage, as well as from what is ſtrictly 


legal; copies of Court-rolls, or proceedings in Eccleſiaſtical 


Courts, & c. are good evidence; we know it 15 yſual for inferior 


rt notes, and 
copies 


„„ 


Courts not to draw up their records, but only 


4s 
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copies of theſe ſhort notes being public things are good evidence; 
but otherwiſe of private things, for copies of rent-rolls are no evi- 
dence, but the original muſt be produced. Comb. 337. Trin. 
7 W. 3. B. R. the King v. Hains, Alderman of Worceſter. 

50. In a trial at bar concerning a leaſe, and when the fame 2vas to 
rate eſſect in poſſeſſion, a copy of a ſurvey taken in the late times in 
1647, by virtue of a commiſſion granted by the powers then in being 
was admitted as evidence ; and was then ſaid; that thoſe ſurveys 
were taken with great care, and had been often admitted in evi- 
dence ; but the reaſon why the copy was admitted here was, be- 
cauſe it 2vas proved that the original was removed from Gurney-houſe 

20 St. Faith's under St. Paul's, and were there burnt in the great 
re; and Northy ſhewed me a Caſe in Mich. 25 Car. 2. B. R. 
between Berry and Halſted, where ſuch a ſurvey was admitted in 
evidence, by Hale Ch. J. Freem. Rep. 50g. pl. 684. Mich. 
1699. Underhill v. Durham. | 

51. Holt Ch. J. ſaid, that at Huntingdon before Hale Ch. J. 
the book of a tawn clerk was read; and if the book may be read, a 
copy of the book may be read, for in / caſes where the original is 
evidence, the copy is evidence; but if the original be a copy, there a 
copy of ſuch original may not be read, as a proof for probate of a 
will of land. Skin. 584. Trin 7 W. 3. B. R. in Caſe of the 
King v. Hains. | 


52. A copy of the book at Dofors Commons mas produced in evi- © 


dence to prove ſuch a one to be executor ; it was objected, that it was 
no evidence, becauſe it was but a copy of a copy, and the book 


ought to be produced, or the will with the probate, or a copy of 


the probate, non allocatur ; for per Cur. it being a vill of goods, 
the act of the Court is the original, and the will is proved by 
the act of the Court before that it is under the ſeal with the pro- 
bate, and ſo a copy of the act of the Court is ſufficient ; but if it 
was a will for lands, there a copy would not be ſufficient ; but 
they ought to have the entry, and book itſelf there; per Holt 
Ch. J. Skin. 431. Paſch. 6 W. & M. B. R. cites it as in a trial 
at bar the ſame term in Andrew Newport's Caſe. 

53. Mich. 8 W. 3. C. B. In ejectment, a motion was made 
for a new trial, becauſe the party againſt whom the verdict was 
given, produced in evidence a fine, and the copy of the inrollment of 
a deed, wwhich led the uſes of it; and Rokeby ]. before whom it was 
tried, refuſed to admit this copy of the inrollment to be evi- 
dence; and reſolved in C. B. that ſuch copy is evidence, prima 
facie, but the party ſhall not be eſtopped by it, as by the record, 
but may controvert it, as forged, & c. becauſe inrollment at com- 
mon law, and that for ſome purpoſe ; and they relied upon Mr. 
Kendal's Caſe, (See it now reported, 3 Lev. 387.) And of this 
opinion Powell J. was generally; but Treby Ch. J. doubted, 
whether ſuch evidence generally ſpeaking was evidence ; but 
bere he agreed with the other Juſtices, viz. Powel and Nevil ; 
kecauſc it was only to lead the uſes of the fine, which a 

| ne 
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done by parol. Ld. Raym. Rep. 746. 10 W. 3. Taylor v. 


Jones. 


L 103 J Fa. Copy of a note given by A. to B. which being left with C. the 


Fan. Abr. copy was taken by C. who ts ſince dead. — According to the copy it 
* 2 * ſeems, that under the note, the defendant B. had ſubſcribed an 
= þ acknowledgment, that nothing was really due ; this though not 
roved to be a true copy (C. being dead, and the note in the 
— of B.) and though B. had ſworn in his anſwer, that there 
as evidence being the hand-writing of C. and on producing the 
note which was on ſtampt paper, it appeared that the bottm war 
torn off ; per Cowper Ch. 2 Vern. 603. pl. 541. Hill. 1707. 
Winne v. Lloyd. | | 
55. A deed made by Robert Spencer and Elizabeth his wife 22 
declare the uſes of a fine levied by them of the wife's inheritance 
being loſt, but having been inrolled for ſafe cuſtody, upon the firſt 
hearing of theſe cauſes, it being objected, that the conveyance 


was not a bargain and ſale, and ſo did not operate by the inroll- 


ment; and that therefore the copy of the inrollment not to be 
allowed as evidence ; and the Court ſeemed to be of that opinion. 
But an iſſue at law being directed to try whether the deed to lead 
the uſes of the fine was duly executed by Mr. Spencer and his 
wife, the Ld. Ch. J. allowed the copy of the inrollment to be 
given in evidence, and a ſcrivener alſo who drew the deed being 
examined, a verdict paſſed for the plaintiffs, that the deed was 
duly executed. 2 Vern. 591. pl. 529. Mich. 1707. Combs v. 
Dowell, and Squire v. Dowell. | 
56. A copy of a roll of Court ſigned by the officer of the Court 
is no evidence in any other Court, unleſs the Judge of the Court 
ſet his hand to it himſelf, but at Niſi Prius the hand of the 
officer is enough becauſe it is the ſame Court. 10 Mod. 10g. 
Hill. 1 Ann. B. R. Stennil v. Brown. | 
57. Warrant to a conflable to diſtrain goods by virtue of an act 
of parliament; he makes a diſtreſs and returns the goods ro the 
offender but keeps the warrant. Reſolved that a copy of the war- 
rant in this caſe will be good evidence. 6 Mod. 83. Mich. 
2 Ann. B. R. Morley v. Staker. | 
58. The copy of the writ, and the return thereof into the 
Crown-office is evidence enough of the falſe return 4 a mandamus 
to be the mayor's. 6 Mod. 152. Paſch. 3 Ann. B. R. Queen 
| v. Chapman Mayor of Bath. : 
2 Vern. 59. A copy of a deed leading the uſes of a fine, and enrolled for 
„ ſafe cufledy only, allowed to be read as evidence at a trial at law. 
Combes v. 2 Vern. K. 471. pl. 429. Mich. 1704. Combes v. Spencer. 
Dowe!l 


ſ-ems to be 8. C. A ſcrivener who drew the deed, being examined, a verdict paſſed for the plaintiff 


that the deed was duly executed. — 


63 A copy of the record of # dul enrolled miy be given in evi- 
dence againſt the party acknnwledging it as well as any other ag. 
8 | | | 0 


was no ſuch acknowledgment ſubſcribed, was allowed to be heard 


SS 24 — at. a 


Evidence. 


of a record, but it ſhall not be good againſt a ftranger; per Holt 
Ch. J. and Powell. Mich. 5 Ann. B. R. 3 Lev. 387, 388. 

64. On treſpaſs at the houſe of the warden of the Fleet, to 
prove the poſleſſion not in the plaintiff, a copy of an inquiſitian 
finding a forfeiture of the office, with a judgment thereon of ſeizure 
was produced, fed non allocatur. Trin. 9 Ann: B. R. 

65. A copy of a rule of Court ſigned by the 25 of the Court is 
no evidence in any other Court, unleſs the Fudge of the Court ſet 
his hand to it himſelf ; but at Niſi Prius the hand of the officer is 
enough, becauſe it is the ſame Court. 10 Mod. 109. Mich. 
11 Ann. B. R. at Niſi Prius, Guildhall, London, in Caſe of 
Stennil v. Brown. — | 

66. The copy of a revocation of the deputation of an effice was of- 
fered in evidence of the revocation, but not allowed, becauſe it 
did not appear but the original might be produced. 10 Mod. 74. Hill. 
10 Ann. B.R. yen v. Sutton. > 

67. A copy of? 7 
of France was refuſed as evidence, for want of an exemplification 
under the ſeal of the Court. 10 Mod. 108. Hill. 11 Ann. B. R. 
Stennil v. Brown. 3 

68. Motion was made that a juſtice of peace might produce on 
a trial on an indidtment for ſubornation of perjury an examination 
taken before a juſtice of peace from a woman, who at the ſolici- 
tation and by procurement of the defendant, had charged ſuch an one 
with being 4 father of a baſtard child; the woman had been con- 
victed of perjury; and per Cur. a copy of the examination is no evi- 
dence, becauſe it deprives the party of controverting whether it 
were his hand ſubſcribed to it or not, and therefore the original 
ought to be ſhewn, and ſo it is in all caſes where written evidence 
is produced which is grounded upon being under a man's hand ; 
and a rule was made, that the juſtice produci faciat the examination 
at the trial, and the party to have copies in the mean while. It was 
faid, that the reaſon of allowing copies of the Bank or Eaſt- 
India books was becauſe the hand-writing muſt be proved; and 

Forteſcue J. added, that in an indictment for perjury, in an afida- 

vit the original ought to be produced, though he ſaid there had been 
ſome queſtion about this matter, and a copy was not ſufficient. 
Mich. 5 Geo. B. R. The King v. Smith. 

69. 8 Geo. cap. 25. ſect. 2. Copies of recognizance, in nature of 
fatute flaple, ſigned by the clerk or his deputy, if original left, good 


epidence. | 
LA. b. 271 Counterparts. 


1. Y. Covenants with C. to make an aſſurance of Blackacre 
before Eaſter by indenture. V. dies, the covenant not performed, 
and the very original deed comes into the hands of the executor 
of Y. and C. brought a writ of covenant on the counterpart, and it 


was ſaid by the Court, that it does not lie without the deed itſelf; per 
Walmſly, he may have an action of detinue to recover the deed. 


Noy. 53. Yelverton v. Cornwallis. 


2. In 
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2 Salk. 183. 
Pi. 1. S. P. 


2. In gement, title was under a long term, but the original leaſe 
could not be produced, but being an antient leaſe, the grandſon of 
the leſſor produced a counterpart found among the other qwritings of 
his grandfather, and this was allowed for evidence, though no 
evitneſſes were ſubſcribed to it; and Windham J. ſaid, that he 
had ſeen many deeds in the time of Queen Elizabeth with- 
out witneſſes. 1 Lev. 25. Paſch. 13 Car. 2. B. R. Garret 
v. Liſter. 

3. Per Holt Ch. J. In a Cafe in my Id. Hale's time between 
Comb and Mayo, a counterpart F an antient deed was admitted as 


evidence of the deeds, and the ſpecial verdict was drawn up, as find- 


ing the deed with a prout patet by the counterpart, which he ſaid was 
done to preſerve the precedents ; and now by all the Court, the 
counterpart of a deed without other circumſtances is not ſuf- 


ficient evidence, unleſs in caſe of a fine, in which caſe a coun- 
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terpart is good evidence of itſelf. Salk. 287. pl. 23. Mich. 
3 Ann. B. R. Anon. | 

4. Trin. 9 Ann. C. B. Sr. Wm. Pole's Cafe, arguendo. In 
order to induce the Court to read the counterpart of a deed 
where the original could not be produced, it was ſaid there ought 
to be good reaſon ſhewn to the Court, as 15 That the deed is Ioft ; 
2dly, That it is in the adverſaries hands ; 3dly, That the poſſeſſion was 
gene according to the deed, and if poſſeſſion has not gone accord- 
ing to the deed, zhere ought to be a very goad account given why it 
did not; the Court C. B. was divided in their opinion. There 
was now a bill of exceptions and writ of error brought in B. R, 


| but no judgment was there given, the cauſe being agreed. 


4 Leb. 21 r. 
. 
L-id accor_- 


3. 


Haviland. 


[A. b. 28] Court-Rolls. 


r. As to the time of a ſurrender made, or Court held, the rolls 
of the manor are no concluding evidence ; but ſhall be tried by 
the country. Le. 289, 290. pl. 395. Trin. 26 Eliz. B. R. Bur- 
gets v. Foſter. | 

2. To marntain c/icmary deſcents the Court enforced the par- 
ties which maintained the cuſtom to ſhew precedents in the Courts, 
r-//; to prove the uſage; and Coke Ch. J. ſaid, without ſuch 
proof, that it had been put in uſe, though it had been deemed 
and reported to have been the true cuſtom, yet the Court could 
not give credit to the proof by witneſſes. 4 Le. 242. pl. 395- 
Paſch. 8 Jac. C. B. Ratcliff v. Chaplin. | 

3- If proof be to be made of a particular benefit, which the 
ad of the manor is to have, no better proof can be of this than 
by the relle 4 the Court, for no proof can be more directly and 
varticular than by ſetting down of all the rolls in certain; 
per Whitlock J. per Doderidge J. the lord ought to ſhew 
that the rent or heriott, &c. was paid; for the 3 may 
but in what he will, 325, ut ante; afterwards judgment was 
for the lord. 3 Bulſt. 324. Hill, 1 Car. B. R. Hungerford v. 


4. Pro- 


9 


Evidence. 


4. Proclamations whereby the lord claims forfeiture of a copyhold 
ought to be proved viva vcce, and not by the Court-rolls only; 
held in evidence to a jury. Keb. 287. pl. 98. Paſch. 14 Car. 2 
B. R. Pateſon v. Danges, ahas Ld. Saliſbury's Caſe. 

5. On traverſe of tenure by ſuit of Court-rent of 16 5. and relief 
in replevin ; as evidence of the relief, ſeveral antient rolls tempore 
H. 8. and E. 6. and Eliz. and Fac. 1: were produced ſhewirg relief 
due for the eftate in queſtion, and alſo for other eſtates; al/9 cu 
accounts of bailiffs of the manor in which reliets were mentioned 
alſo there was parol proof, the rent and ſuit of Court, and ver- 
dict pro domino manerii; for in caſe of heriots, Juſtice Levinz 
allowed of ſuch antient memorials, though no evidence could be 
given of any modern payment; that till the time of Queen Eli- 
zabeth theſe rolls were kept regularly, and well by counſel, but 
ſince this time they were drawn up b attornies and others not 
{killed in the law, and fo were not 4 that * great authority as 
formerly; that a relief was incident ta a tenure Fl fecage + | by 
rent and fralty, and upon death of the tenant the heir ought to pay 
double the rent: that ſeiſin of the rent was ſeiſin of the fealty, and 
feiſen of fealty vas ſeiſin of all manner of ſervices ; that the ſtatute 
of Car. 2. had aboliſhed the {laviſh part of the tenures, but had 
preſerved and eſtabliſhed all duties relating to them; that he 
would not preſume the relief or other ſervicee had been releaſed ; 
that though the preſcription here was to hold a Court-Leet and 
Court-Baron every year within a month after Michaelmas and 
Eaſter, and Court-Barons ought to be held oftner, and are not 
tied down to this rule by any | Hina yet of late years they have 
uſually been held together, and as it. is the general practice, it is 
well enough. Mr. Hele's Caſe, Lord of the Manor of King's- 
Nympton, coram Baron Price, at Lent, Devon. 1717, 1718. 
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Lev. 62. S. 
. F. 
does not ap- 


— 


„ 
126, 127, 
128, 129. 
+ No relief 
where te- 
nure 1s by 
fealty only. 
Co. Litt. 9. 
S. 147. 
But it te- 
nure de dy 
corporal er . 
vice, or la- 
bour, or 
work, no re- 
lief is due, 
dut contre 
of vear!y 
rents or pro- 
fits which 
may be de- 


livered or paid, the lord may diſtrain immediately; yet if tenure be by a roſe, lord cannot dit- 


train till roſes by courſe of year may have growth. 


[A. b. 29] Decrees. 


1. A decree of Chancery, or other Court of equity is not any evi- 
dence in a Court of common law, as in Walſingham's Cale. 
Agreed per Curiam. 2 Sid. 75. Paſch. 1658. B. R. in Caſe of 
Marret v. Sly. | | 

2. A decretal order under ſeal, which writes all the proceedings on 
exemplification under the Great Seal, hath been allowed to be 
read; per Twiſden, but per Allen contra, not unleſs it hath the 
bill and anſwer, which Windham agreed; but by Twiſden, 
where the decree is produced only in paper then the bill and an- 
{wer ought to be adjoined, but not ſo wiken the decree is under 
ſeal ; and in C. B. Stiffe v. Stiffe, the judges admitted a decree to 
have been under ſeal, and yet would not alex it without bill and 
axſwwer ; and by Allen it is uſual to diſallow fuch decrees, but an 
_ exemplification in Chancery, per Curiam always recites the = 
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and anſwer. Moreton Serjeant ſaid he never did ſee the ſeal of 


any Court denied to be — in evidence. Keb. 21. pl. 62. 


Paſch. 13 Car. 2. B. R. v. Caſtle. 


LA. b. 30] Deeds; though the Witneſſes not proved dead or be- 
yond Sea. 


t. Where 2% is adjourned for difficulty, and the plaintiff eau 

| deed which he 2 in 4 . i Hall not am rd 145 the 

deed be not entered of record ; for we adjudge only of that which is 

ſent to us of record, and we cannot know if it was given in evi- 

dence or not if it does not cometo us of record. Br. n Iſſue, 

pl. 35. cites 18 Aſſ. 3. | 

2. Cancelled deeds allowed in evidence after prof of the ill prac- 

tice how they came to be cancelled. Het. 138. Hill. 4 Car. C. B. 
Beckrow's Caſe. 5 „ 

Palm. 403. 3. Seals broken off from a deed to lead the uſes of a recovery, ſub- 

* ſequent, yet being proved it was done by a little boy, and that 

the feals were once annexed, and the razures of the parts 


S. P. by 
Twiſden. agreed upon examination, it was admitted to guide the uſes, 


Mod. 11-12 Lat. 226. Mich. 3 Car. Anon. 


Clerke v. Heath 


4. The defendant produced a deed under the plaintiff's hand 
and ſeal, whereto were witneſſes names; but becauſe they did 
not prove the witneſſes dead, nor that they were gone to ſea, though 
they alledged it, it was not permitted at firſt to be given in evi- 
dence; but afterwards, upon proof that it was read at a uv 
trial, it was ſuffered to be read. Freem. Rep. 84. pl. 103. Paſch. 
1673. Phillips v. Crawly. | Y 

5. Twiſden ſaid he had ſeen adminiſtration given in evidence 

after the ſal was broke off, and ſo wills and deeds. 1 Mod. 11. 
pl. 34. Mich. 21 Car. 2. B. R. in Caſe of Clerk v. Heath. 

6. Certificate of a biſhop that has but a ſmall bit of wax upon it, 
may be read as evidence that A. had taken the oath according to 


. 


the Uniformity Act. Per 'Twiſden J. and not objected to. Mod. 


11. pl. 34. Mich. 21 Car. 2. B. R. Clerk v. Heath. ; 
+77. It was ſaid, that where there is a common-ſeal put to a deed, 
that is title enough of itſelf, <uithout wwitneſ5 to prove it, or that 
the major part of the college be agreed; and if it was ſaid that it 
was put to by the hand of a ſtranger, that ſhall be proved on the. 
| fide that ſays ſo. Skin. 2. pl. 2. Mich. 33 Car. 2. B. R. Ld. 
Brounker v. Sir Robert Atkins. = | 


C 107 J 8. Upona trial at bar the plaintiff made title by an ad? of parlia= 


ment 16 & 17 Car. 2. the defendant's defence was upon a proviſe 


in that act, which ſaved all rights to the King, and eftates before 


1639. made with power of revocation, by Sir Robert Carr the fa- 


2 
ther, and then not 9 revoked. 
ſet up a ſettlement made before that time, and proved it ſealed 


and delivered beſore that time, and t prove that a 
| | il 


defendant would have. 


mine 


Cour 
 Potto 


licati, 

Sime. 
2. 

to hir 


fame p 


the ju 
witne! 


326. p 


Evidence. 


taally revoked by Sir Robert Carr, offered an ahſtract of the deed, 
and a caſe made upon it, with an opinion, all under the hand of Mr. 
Fuftice Ellis, with the depoſitions of Mr. Juſtice Ellis in Chan- 
cery in a Caſe between Sir Robert Carr the ſon and his mother; 
wherein it appears to be a deed in force after Sir Robert Carr's 
death, though not cancelled and cut in pieces; yet the Court re- 
fuſed it as evidence, and would not allow the deed to be read. 
Skin. 205. pl. 2. Mich. 36 Car. 2. B. R. Scroop v. Carr. 

9. Deeds not flamped will not be allowed to be given in evi- 
dence. Vid. the Stamp Acts, 5 6 W. & M. cap. 21. 4 

10. A deed of bargain and ſale acknowledged by the bargainee, 
and iurolled, by which a term for years was aſſigned, was given in 
evidence without any proof made of the bargainer's ſealing and 
delivery thereof, and after debate it was allowed, per Holt Ch. }. 
and Eyre J. and tot. Cur. For the acknowledgment of the party 
in a Cole of record, or before a Maſter Extraordinary in the 


country (as this was) is good evidence of its being ſealed and de- 


livered, and ſuch an acknowledgment eſtops a man from plead- 
ing non eſt factum. Alſo inrollments of deeds on the ſtatute 


are admitted every day in evidence, without witneſſes of the ſeal- 


ing and delivery; and it is the acknowledgment which gives it 
credit, and not its operation or contents. 1 Salk. 280. pl. 7. 
Paſch. 6 W. & M. in B. R. Smart v. Williams. 
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This deed 
was inrolled 
ſome years 
after the 
date, and it 
was objected 
that the 
laad paſſed 
by the deed 
and not by 
the inroll- 
ment, being 
of a term 
for years, 
was in caſe 
of a bargain, 
and fale of 
lands in fee, 


the eſtate paſſes by the inrollment, and cited PL 225. b. that the inrollment is no evidence. But 


Holt Ch. J. ſaid that how ſtrong the evidence is muſt be left to the jury, but is evidence. For in cale 


of inrollment where land paſſes, it cannot be a proof of the deed by the help of the ſtatute, but by the 
common law; and that there was an inrollment at common law, and that in caſe of a bond intolled 
the party is eſtopped to plead non eſt ſactum, and that though the bare inrollment is not evidence, yet 


the acknowledgment is evidence of as high a nature as a recogaizance to this purpoſe. 
& c. Smart v. Williams. 3 Lev. 387. 8. C.— \ 


11. Alſo they held a ſworn copy of a deed inrolled, good evidence. 
1 Salk. 281. ibid. — 

12. Counterpart of antient deeds laſt good evidence with other 
circumſtances, but not of itſelf, but of a deed /eading the uſes of 
a fine, it is good evidence of itſelf. 6 Mod. 225. Mich. 3 Ann. 


LA. b. 311 Depoſitions. 


Comb. 247. 


1. Manlye has taken oath ; the depoſition of witneſſes exa- 


mined on the bchalf of the plainant, and remaining in this 


Court, are to be given in evidence at a Court-Baron Helden at 
| Potton in the county of Bedford on Monday next, therefore pub- 
lication is granted. Cary 50. 5 & 6 Ph. & Mary. Manlye v. 


Simcote. | 
2. If the party cannot find a witneſs, then he is as it were dead 
to him, and his depoſition in an Engliſh Court in a cauſe betabeen the 


ſame parties plaintiff and defendant may be allowed to be read to 


the jury, ſo as the party mate oath he did his endeavour to find his 
witneſs, but that he could not ſee him, nor hear of him. Godb. 
326. pl. 418. Paſch. 21 Jac. B. R. Anon. 
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Evidence. 


4. Proceſs by depoſition taken here in a former ſuit ſhall be a. 
lowed in this, notwithſtanding all the parties be alive. Cited by 
Tanfield J. Lane. 100. in Paſch. 8 Jae. in the Exchequer, in 
Gooche's Caſe. | | 

Upon an evidence in an ejefione firme betwixt the plaintiF 
and defendant, the Court ⁊uauld not ſuffer depgſitiont of witneſſes 
taken in the Court of Chancery or Exchequer to be given in evidence, 
unleſs affidavit be made that the witneſſes who depoſed were dead. 
Godb. 193. pl. 276. Trin. 10 Jac. in C. B. Sir Francis Forteſcue 


v. Cooke. | 


6. In evidence given to a jury, Hutton ſaid, that te//irmmony exa- 
mined in a Court which is not of record, as in the Spiritual Court, 
though it be in a cauſe of which they have juriſdiction, yet it all not 
be read here; but the other three juſtices e contra, and they all 
agreed, that depoſitions taken in the Council of York or Marches 
of Wales ſhall not be received here; but afterwards they agreed 
with Hutton in that caſe, becauſe it never was uſed to be done, 
and they would not make this a precedent. Litt. Rep. 167. 


Mich. 4 Car. C. B. Anon. 


7. Depoſitions taken in the dutchy, and exemplified, were offered 
in evidence and rejected, becauſe the anſwer of the defendant 


was not alſo exemplified, fo that it may appear to be the ſame 


matter and title; ſo that it feems they might then have been al- 
lowed. Clayt. 9. pl. 17. Mar. 8 Car. before Damport Ch. B. 
Judge of Aiſiſe. Albroke's Caſe. 2 

8. A witneſs examined for the plaintiff, and to be cro/r-exa- 
mined for the defendant, but before he could be croſs-examined 
died, yet this Court ordered his depoſitions fo fland. Chanc. 
Rep. yo. 10 Car. 1. Lord Arundell v. Arundell. 

9. Depoſitions in Eceleftaſtical Court not allowed becauſe not a 
Court of record. March. 120. pl. 198. Mich. 17 Car. And it 
was held, per two juſtices contra one, not allowable, though the 


parties aſſent to the allowance. _ 
10. Depoſitions taken in the Eccleſiaſtical Court, cannot be 


given in evidence at a trial at latu, becauſe not taken in a Court of 


record, though the party that depoſed it is dead; Crawley held, 
that by content they might; Foſter and Reeves contra, yet ad- 
mitted that depoſitions taken in a Court of record might be given 
in evidence. March. 120. 1 Cro. 396. pl. 198. Mich. 17 Car. 


Anon. 
10. A perſon ſubpœnaed to give evidence at a trial did not 


appear, but it being ſworn that he came part of his jour- 
ney, and fell fick upon the road, ſo that he was not able to 


travel any farther, his depoſitions in Chancery, in a ſuit there 
between the parties about this matter were admitted to be 


read. Mod. 283. pl. 29. Trin. 29 Car. 2. B. R. Luttrell v. 


Reynell & al. | 
11. Depoſitions talen in the Court of Wards, are no evidence in 


B. R. to prove the ſame title. 2 Roll. R. 312. Paſch. 21 Jac. 


B. R. Berisford v. Philipps. 


12. De- 


Evidence. | | + 108 


12. Depoſitions taken in Chancery in perpetuam rei memoriam But where 
upon a bill exhibited 79 prove a will cannot be given in evidence * 
on a trial at common law, unleſs there be an anſwer put in and becauic it 

roduced. Ellis J. ſaid it has been fo reſolved ſeveral times in prayed re- 

R. and C. B. and it was reſolved ſo in DuTToN's Caſe, upon — 
a trial at bar concerning his will forged by Mr. Colt. Raym. 335. toperpetuate 
Mich. 31 Car. 2. in Camm. Scacc. cites it as the Caſe of Bray the teſtimo- 
v. Whitelage. | in typ 


down for hearing ; yet the Maſter of the Rolls ſaid, that the plaintiff would at law have the benefit 
of theſe depoſitions notwithitanding the diſmiſſion of the bill. At the Rolls, 2 Wms's Rep. 162. 
Trin. 1723. Hall v. Hoddeſdon, 


15. A bill was diſmiſſed at the hearing for want of equity, yet [ 109 
the Maſter of the Rolls ſaid, and allowed the plaintiff to uſe the | 
depoſitions in this cauſe at a trial at law in caſe of the death of the 
witneſſes, though the Sl did not pray to perpetuate the teſtimony. 
3 Chan. R. 22. Hill. 1667: Moyfer v. Peacock. 

16. Depoſitions taken coram non judice, were not allowed to 
be uſed at a trial at law. Chanc. Caſes, 306. Hill. 29 & 30 Car. 2. 
Stork v. Denew. 

17. It was ruled, that the examination in Chancery of one be- 
tween the ſame parties, and croſs- examined there, ſhould be read 

before the delegates. 2 Chanc. Caſes, 250. Hill. 30 & 31 Car. 2. 
Gargrave v. Far. ä 

18. Ordered upon long debate, that depoſitions of witneſſes 
taken in a former cauſe thirty years ſince, where the ſame matters were 
under examination, and in iſſue as in this, (the point being con- 
cerning incumbrances, and dampnifieation in both caſes) ſhould 
be made uſe of in this cauſe, albeit the plaintiFin this cauſe, and 
thoſe under whom he claims were not any parties in the former 
cauſe, inaſmuch as the tertenants were then parties, and the now 
plaintiff's title did not then appear, and the witneſſes were dead; 
and precedents were cited for this between "FRINITY-HALL AND 

DocTors-Commons, where Dr. North's depoſitions taken in a 

former antient cauſe, where neither of the row parties were 
party, was read, and the like between CULTON AND VAUGHAN- 
Chanc; Caſes, 73. Paſch. 13 Car. 2. Terwit v. Greſham. 

19. It was faid by Juſtice Ellys, that it was reſolved by the 
whole Court of B. R. in the Cafe of Dutfon upon a trial at bar, 
concerning his will forged by Mr. Colt, that depoſitions taken in 
Chancery in perpetuam ver memoriam upon a bill for that purpoſe ex- 
hibited, cannot be given in evidence at a trial at lawv, unleſs there be 
an unſwer put in and produced; and ſo he ſaid. he has known it 
ſeveral times reſolved, both in B. R. and C. B. Raym. 335. Mich. 
31 Car. 2. in Scacc. Powlet's Caſe, cites it as the Caſe of Dutton 
v. Colt, | | 

20. The Ch. J. refuſed evidence of depoſitions in Chancery, 


becauſe no rule was made on the hearing to allow them, but only a ſub- 


. ſequent order of Court after diſmiſſion, and it appeared not <ohether | 
they were taken here or beyond ſea, nor in Engliſh cr foreign language, 
9 but 
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but on! * 2 fd. wit, that the witneſſes were? foreigners, and could not be 
| Fund but the Court conceived, if the depoſitions were accord- 
ing to the courte of the Court they ought to be allowed; ſed con- 
5 cordatum eſt inter partes. 1 Keb. 685. pl. 91. Hill. 15 & 
=. 16 Car. 2. B. R. Sr. Martin Nowel's Cafe. 
| | 21, Depoſitions tat-n on n bill of revivor and diſmiſſed, cannot 
. be uſed on an original bill. 3 Chanc. Rep. 40. Hill. 21 & 22 Car. 2. 
| Backhouſe v. Middleton. 
| Depoſitions taken de bene eſſe by order of Court, ny not 
„ be „ a if put in before the defendant has anſwered, tor then 
. they are taken before iſſue joined, bur in the ſame Court they may, 
i | thought not in a Court of law; and therefore the courſe is to 
. procure an order of Chancery requiring the adverfe party to ad- 
| mit ſuch evidence; yet this does not bind the Courts of common 
# law. 2 Jo. 164. Mich. 33 Car. 2. B. R. in Piercy's Cafe. 
| 23. But other-viſe it may be where the def: ndant has hren in con- 
8 | tempt for non-appearance, dere the bill is by ought for preſerving 
[ re/t: many ſeems to be admitted. Mich. 14 Car. 2. in Scacc. Hard. 
315. | Brown's Caſe. 1 
24. Depoſitions hs not be uſed as evidence in a feit at law, 
there any of the parties at law were nat partes ts the ſuit iu equity, : 
710 ] for being ſtrangers they were not capable of preterring in- 
terrogatories or examining ſuch witneſſes, and therefore ſuch 
ſtrangers hall not be bound by them, and inaiu.uch as they 
eannot be read againſt them, no more thall they be read 


| 
for them. Hard. 472. pl. 1. Hill. 19 & 20 Car. 2. in Scacc. 
wer v. Counteſs of Pembroke. ; 
£8 180. « Dep:ſitions of witneſſes talen before the coroner againſt the \ 
ASC aid i afſefter to a murder at which he was preſent, and againſt 0 
c The perſon that did it, who were afterwards dead, or unable to t 
1 . travel, were read by the opinion of all the Juſtices, the coroner firſt 
C making oath, that ſuch examinations are the ſame he took p 
. S. Pp. upon oath, without any addition or alteration whatſoever ; 7 
ap- reſolved by all the judges. Keling. 55. 18 Car. 2. Ld. Mor- | 2 
1 | ley's Caſe. | * 
26. Upon an iudicment for murder, the queſtion at the trial a 
was, whether the depyfitions of a witnels taken before the coroner c. 
ſhould be read in evidence againſt the criminal, it appe aring, th 
that the evitneſs avas gone beyond fra, and ns Suppoſed at the i- Aigatian | 105 
of the offenders ; and it was here ruled, that it fbould be read, for | C] 
being beyond lea is the fame thing as if he was dead; but all (e- wi 
cept the chief juſtice) were of opinion, that a dep: tion taken be- m: 
fere a juſtice of peace could nat be read, but the authority of coroner & 
. ſuper viſum corporis is very great, and in ſome caſes it is a record, | 
i | nnd not traverſable. 2 Jo. 53. Trin. 28 Car. 2. B. R. the Caſe | for 
; of Thatcher and Waller. Bo” 
| yr Foy. 7. Depoſitions taken in a former cauſe cannot be read in any the 
es ob cauſe with one that does not claim under the party with juſ 
ulom thoſe depoſitions were taken; but if a /egatee brings a bill 21 


againſt the executor, 'and proves allets, another legatee though 
| no 


1 
> 


Evivence. Y 


no party may have the benefit of thoſe depoſitions. Vern. 413. 
Pl 390. Mich. 1680. Coke v. Fountain. 

30. Upon a bill exhibited in Chancery to perpetuate teſti- 
mony, the defendant, who was heir at law, ſtood in contempt 
and would not anſwer, and thereupon the plaintiff had a com- 
miſſion and examined witneſſes to the matter of his bill, de bene 
elle, and the defendant joined in commiſſion and ci a ſame of 
the awitneſſes produced for the plaintiff, and before > the anf Wer come in 
the witneſſes died; and upon a trial in ejectment in which the 


- Plaintiff made title under this will, the queſtion was, whether 


theſe depoſitions could be given in evidence, and a verdict was 
taken for the plaintiff, but the poſtea ſtayed, till the opinion of 
the Court was had on this point, and it was not queſtioned, but 
if the defendant had anſwered, and theſe depoſitions had been 
taken after anſwer, they had been good evidence againſt the fame 
parties, and thoſe that claim under them; and per Eyre J. it 
might be very inconvenient if this ſhould not be allowed as evi- 
dence, how otherwiſe can a deviſee examine witneſſes in per- 
petuam rei memoriam ? for the heir at law will not anſwer to 
the plaintiff's bill; and on the other fide, he will not call in 
queſtion the title of the deviſee, as long as he has witneſſes alive 
to prove the will, but as ſoon as they are dead, then he will com- 
mence his ſuit. 1 Salk. 278. pl. 3. Mich. 4 W. & M. in B. R. 
Howard v. Tremaine. Per Cur. nothing can make it evidence 
but the neceſſity of the thing e it is true, in caſes of wills it may be 
neceſſary to examine witnefles to perpetuate their teſtimony, but 
in this caſe the plaintiff was nonſuited upon evidence viva voce, 
and afterwards exhibited a bill, and obtained theſe depoſitions 
upon examination of his own witneſſes, which is but paper-cvi- 
dence at the beſt, and therefore they inclined not to allow it, 
tamen quære. 4 Mod. 147. S. C. 

31. It was inſiſted upon by the Solicitor General that the de- 
politions 7 in Chancery, which were read againit the Lord of Bath 
in the other cauſe are no evidence in this, becauſe the trial is at 
betæucen the ſame parties, and depoſitions are never evidence but 
where _ are mutual, and this defendant does mot claim unden 
any party to the former 7 it; but per Cur. they may be read, be- 
cauſe the defendant ſhelters himſelf under the others title, and 
the title of the land is not in queſtion, but to whom the rent 
ſhall be paid. If the defendant gives the plaintiff's anſwer in 
Chancery in evidence he may inſiſt to read only ſuch part as he 
will; for it is like examination of witnefles w the other {ide 
may infiſt to have the whole read after. 5 Mod. 9. Mich. 6 W. 
& M. E. of Bath v. Batterſea. 

32. On a trial on an information 75 - a libel, depoſitions taken be- 
fore a juſtice of peace relating ta the fat? the deponent being fence 


dead, qwere nat allowed in evidence. Per B. R. upon advice with 
the judges of C. B. In caſes of felony ſuch depoſitions before a 
juſtice, if the deponent die, may be uſcd in evidence by 1 and 
2 Ph. & M. cap. 13. * this cannot be extended farther _ 
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111 . Evidence. 


C. B. by the particular caſe of felony. 1 Salk. 281, Hill. 7 W. B. R. 


Juitice Eyre The King v. Fam. 


the Court 

wou! 4 not 

allow it to be given inevidence.—Ld. Raym. Rep- 739. 739. 8. C. accordingly, and the information 
was re fuſed to de mop? ted. —; Mod 16+. S. C. and the Ch. J. declared that it was the opinion of both 
Courts, that thefe d lep fit. | Havld n ot be given in evidence,the d- ſendant not bein £ preſent when they 


33. To prove a jointure the fointure deed berng ft) depofutions in 


Chancery were produced, 8 offered to be read {the bill and an- 


facer being taken off the file and laßt) but propoſed to prove by the 
Six Clerks book, that it was once filed, and produced an inroll— 
ment of the deace, which eee both bill and anſwer; 
and the Court held that the azed being loft the proof might be ſupplied 
by menizrials. 5 Mod. 210. Paſch. 8 W. 3. Barley's Cafe. 
Comb. 474 34. An appeal was from the commiſſioners of exciſe to the 
85 — commiſſioners of appeals upon the ſtatute 12 Car. 2. cap. 23. 
* E The queſtion w as, u hether the depoſitions of witneſſes, and their 
< Mod. 27!. examination wrote by the clerk of the comm. i/lioners of exciſe ſhall be 
* read in evidence upon this appeal, or whether che commiltioners 
further con- Of appeals ſhould not re-examine the witneſſes viva voce. The 
fderation, 2 Court (mutata opinione) held that % commuſſioners ought to exa- 
„int the witneſſes de novo on the af peal, and that it was the intent 


was granted. : 
18. Kam. Of the act, and the commiſſioners of appcals had authority given 


Beg. 222. for that purpoſe by the act to adminiiter oaths, and this was juſt, 


Paich. 9 W. becauſe the firſt ſentence might be by default, or the depoſitions 
he's thae might miſre preſent, or not repreſent the w hole caſe; and that 
cammition- on appeals from orders of juſtices exannnation is always de novo; 
bis fon thereupon a prohibition was granted ; ; but Holt Ch. J. ſaid that 
bis private opinion was, that if the witnefJes were dead, they 
foners ofex- might uſe the depoſitions. 2 Salk. 555. Mich. 8 W. 3. B. R. 


cite ought bon v. Gill. 


not to pro- 
ceed on the former depoſitions unleſs the witneſſes are dead, &c. 1.4. Raym. Rep. 222. Paſch, 


9g W. 3. Bree. Bredon v. Cu. 


35. Depoſitions taten before juſlices of the fence cannot be read 
upon appeal t5 the quarter Hens, nor can depoſitions ben before 
L 112 J commiſſioners of 2 eankrupts be uſed at trial at common law. Arg. 
Ld. Raym. Rep. 220. Eaſt. 9 Will. 3. in Cafe of Breedon 
v. Gill. 
36. If a witndſs who is not likely to be had at a trial be exa- 


mined befare a judge and croſine xamined by the other party, and his 


depoſitions put in writing; yet if at the trial it be proved, that 
the party might have had him there his depoſitions are not to be 
read. Per Cur. 12 Mod. 493. Paſch. 13 W. 3. Anon. 

37. If a wilneſt going to ſea be by rule of Court examined upon in- 
terrogatortcs before a judge, end the trial comes on before he is gone, 
his depoſitions ſhall not be read, but he muſt appear, for the 
rule was made on ſuppoſal of his abfence. 2 Salk. 691. Paſch. 


IV. 3. B. R. Anon. and by conſent of the parties. Per Prat Ch. J. 


38. Theſe dep gs in perfetuum, Q., cannst be made uſe 
of 


Evidence. 


of agaiuſt any abort but the defendants wha were fit hg nad ts di end 
the matter, or ſome claiming under them ſome intereſt accrued /ince 
the bill preferred. Prac. Reg. 36, 37- 

40. It was ruled by Hcit Ch. J. at Lent aſſiſes at Eaſt- 
Grimſtead, 11 W. 3. 1699. that if an arte ta interrogatories in 
Chancery be given in evidence at a trial, they ought to be proved by 
the examiner Himſelf to have been the ſamie day that is mentioned uSen 


them. Id. Raym. Rep. 734. Goring v. Evelin. 


41. At Lent aſſiſes at Lhettord, 12 Will. 3. 1699. Holt Ch. 
J. refuſed to admit depoſitions in Chancery to be given in evi= 
dence after the bill was diſinifjed ; but it was refery ed as 2 point 


for his further conſideration, and conference had with the pra 


tiſers in Chancery; ; e gave his opinion, that notwith Randi 
ſuch diſmiſhon of the bill, . dep, 7 abet good evidence. And 
ſo he ruled it afterw W at G uildhall at the vittings after Hil- 
lary Term. 1 Ann. Ld. Raym. Rep. 735. Smith v. Veale. 
42. Several perſons were examined as witneſſęes no ways con- 


cerned in er and the cauſe heard, and iitues directed to be 


tried, but the trials were not carried on, and the cauſe ſlept may 
years, and after 3 aud the: hoſe pertons 20 had been 
examined as <wwitnelſes became . heirs 55 laau, and thereby intereſted 


inthe matter; the cauſe was revived and heard, and the ſame 


3tſues directed to be tried; and the perſons who had been ſo 


examined (being now plaintiffs N praye d to have an order that 
their depolitions taken when they'were diſintereſted might be 
read as evidence at law for themſ: es 2! 1d my Lord Keeper 
ordered accordingly, and likened it to the caſe where one is the 
only, or only ſurviving witneſs to a deed becomes afrer the party 
intereſted, his hand may be proved at law; to if a witneſs to a 
deed becomes blind. Then the cauſe proceeded to trial at bar 
in C. B. where the whole Court held thefe depoſitions could not 
be read without confent, the parties being living; but the de- 
fendant conſented, and had a verdict for him, and the plaintiff 
obtained a new trial, and then would have had the ſame order; 
but my Lord Keeper ſaid, ſince the judges had refolved other- 
wile, he could not take pou him to make that evidence which 


Was not, and therefore only ordered they ſhould be read in evi- 


dence, as by law they might. Abr. Equ. Caſes, 224. Trin. 1702. 
Holcraſt v. Smith. 


43. Depolitions were taken in Chancery 77 perpetram rei me- 


_. meriam, and it happened afterwards that the inheritance of the ſame 


land deſcended to a perſon who was ſworn as a witneſs, 3 he was 
now a party to the ſuit in ejectment, and upon a queſtion in C. B. 
whether theſe depoſitions could be read, Trevor Ch. J. held they 
ought; but Tracy and Blencow contra, whereupon Tracy went 
to B. R. for the opinion of the Court, and per Cur. they ought 


not to be read; for the only intent of ſuch depoſitions was to per- 


etuate teſtimony i in caſe witneſſes died, and they cannot be read 


in any caſe between other parties till after the death of the wit- 
"nels who | 18 tO 9 and give evidence viva voce as long as he 
K 


3 3? | lives; 
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lives; much leſs can they be read in this caſe where the witneſs 
himſelf is a party. 1 Salk. 286. Mich. 2 Ann. Pilly's Caſe. 

44. The depo/itiorrs of one in Ireland, or elſewhere out of England, 
where no proceſs will fetch him may be read as evidence to prove 
the record, as alſo in caſe one be ſick, &c. Per Gould and Powel 
1 it is better to have witneſſes viva voce, where they may be had; 

ut ſuppoſe the record be out of the 8 dominions, or in 
the Weſt-Indies, or in Scotland, a depoſition would do in ſuch 
caſes; per Powel J. the law requires the beſt evidence that can 
be had, but we cannot compel any one to come out of Ireland, 


nor oblige any one to go and inform himſelf in order to be a wit- 


B. R. Blake v. Page. 


neſs; but the rule is to be interpreted with reſpect to the perſons 
depoting, as that a man's athdavit ſhall not be read when he is 
here to give his evidence viva voce; yet the depoſitions of thoſe. 
that are abſent may be read; per Holt Ch. J. and cited Cro. 
C. 541. but faid, he would not warrant the authority of the caſe. 
11 Mod. 210. pl. 1. Paſch. 8 Ann. B. R. Ld. Altham v. Ld. 


Angleſey. 


45. Depoſitions in another cauſe in which the matters in queſtion 
vere not in iſie, cannot be read. MSS. Tab. 1706, Allibone v. 
Attorney-General. | | 

46. Regularly the depoſitions in Chancery of a witneſs bal 
not be given in evidence if he be alive, although he be beyond ſea, as in 
Ireland, &c. otherwiſe if he be in France, or another kingdom 
not ſubject to the dominion of our King, Tr. per Pais, 7th 


edit. 385, 380. 


47. Depoſitions in a former cauſe, where neither plaintiff nor de- 
endant were parties cannot be read as evidence, but depoſitions 
in a cauſe wheye either plaintiff or defendant were parties may be 
read as evidence againſt ſuch plaintiff or defendant. MISS. Tab. 
January 2oth, 1502, Ld. Peterborough v. Germain. —bebruary 
25th, 1717. Everard v. Aſhton, | 


LA. b. 32] Examination. 


1. One examined in Admiralty Court, uſed here at the hearing. 
Toth. 288. cites 16 Eliz. li. a. 4 530. Watkins v. Furfland. 

2. A wn not to be examined viva voce at the hearing. Toth. 
287. cites Wright v. Moor, 6 Car, | 

3. To examine witneſſes upon oath for proof of acquittances, 
payments, and other diſburſements upon bearing. Toth. 287. cites 
Comes Kenrie v. Gore, Paſch. 6 Car. 

4. Nota pro regula. Examination of witneſſes by :nterrogatories 
out of the term, by Foſter Ch. J. is extrajudicial, and not to be al- 
lowed, though the party conſent; contrary by Twiſden and Wind- 
ham, conſenſus (if according to law) tollit errorem; and the Court 
may as well allow the examination of witneſſes before a judge by 
depoſitions, as read the afhdavit of a perſon abſent; this is no 
more than the law allows. 1 Keb. 36. pl. 98. Paſch. 13 Car, 2. 


5. The 


Evidence. 
5 The defendant having prepared fer a 2 trial, 2ohich the 


plaintiff delayed, and would not proceed then, but now ſpurred a 
trial on again, whereupon the defendant prayed that it might be 
Mayed on ſuggeſtion that his material witneſſes were mariners, and now 
going to fea with the fleet, and would not be ready till Mich. term 
next. 'The Court agreed to examine the witnefles by conſent of 
parties before the Ch. J. the trial being to be before him, and 
that the plaintiff, if he would, might crofs-examine them. 2 Keb. 
13. pl. 32. Paſch. 13 Car. 2. B. R. Catline v. Pidgeon. 

6. If one witneſs be examined for the defendant de bene efſe to 
preſerve his teſtimony upon a bill preferred, and before an/wer, aud 
upon an order in Court for his examination made upon hearing coun- 
iel on both ſides; and if after anſever the witneſs dies before be is 
examined again the anſwer coming 1n on the 28th of Nov. and the 
witneſs's death happening on the 18th of Dec. following, and he 
being fick all the mean time, ſ that he could not go to be examined, the 
examination of ſuch witneſs ſhall not be read in evidence, 
becauſe it was taken before iſſue joined in the cauſe, and he 
might have been examined after; and the defendant did not 
appear to be in contempt. Held upon evidence in the Ex- 
chequer per Curiam, by advice of all the other judges con- 
ſulted with thereupon. Hardr. 315. pl. 6. Mich. 14 Car. 2, 
Browne's Caſe. 

7. The witneſſes may be examined before a judge by leave of the 
Court, as well in criminal cauſes as in civil, where a ſufficient rea- 
{on appears to the Court, as going te ſca, & c. and then the other 
fide may croſs examine them. Comb. 63. Mich. 3 Jac. 2. B. R. 
Matthews v. Port, 

8. Ina trial at bar May 14, 1705. of an iſſue directed out of 
Chancery to try if a leaſe was made in purſuance of a pswer which 
«as to make leaſes for the bejt rent that could be got; a witneſs named 


. 


Kuſbley was examined in Chancery concerning the value of the land, 


having been colleflor of the rents; and at the time of his examina- 
tion in Chancery he referred to and conſulted his rental. But now at 
this trial he avas become blind, and therefore his examination in 


Chancery, and depoſitions there were admitted to be read; be- 


cauſe if he had been fo ill as that he could not have come to the 
trial, they had been good evidence, and now he is difabled 
to conſult the rental, by the act of God, and therefore the ſame 
reaſon holds. He alto gave evidence of what he remembered 
beſides. 2 Ld. Raym. Rep. 1166. Eaſt. 4 Ann. Kinſman v. 
Crook. | ; 

9. Where a ſupplemental bill is brought after publication in the ori- 
ginal cauſe, it is irregular to examine the witneſſes to a matter 
that was in iſſue, and not proved in the original cauſe, and ſuch 
proofs are not to be read. March 31ſt, 1725. MSS. Tab. Bag- 
nall v. Bagnall. FO | 
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Ching or matter, real, perſonal. or mixt whatſoever. 


114 Evidence. 


CA. b. 337] Exemplification. Of what. 


1. In aſſiſe, he who plead: a recovery in a writ of right in Court- 

Baron in bar of aſſiſe before the juſtices 4 He, ought to ſhew the 

record exemplified under the ſeal of the Chancellor, and otherwiſe it 

is no plea, and it ought to be removed into Chancery by recor- 

dare, &c. and then to be exemplified. Br. Barr. pl. 95. cites 

| 28 E. 3. and Fitzh. tit. Aſſiſe. | | 

Though a 2. 3& 4 Edu. 6. cap. 4. ſect. 2. All perſons which ſhall claim 
Pee teces Gy force of any patents to be made by the King, and all other that ſhall 
yet before have any eftate or intereſt in any lands, offices, or other things, by or 
vacat. en- under ſuch patentzes, may convey unto themſelves title, as abe 
mo” 41 againſt the King as againſt any ether perſon, by ſhewing forth the 
[ 115 J *xemplification or canſtat of the roll, or of fo much thereof. as ſhall 
able, but not ſerve for the matters in variance, under the Great Seal ; and the 


atter that it exempl:fication or conſtat of the inrallment fhall be of the ſame force, 
e 54 the firſt letters patent fhould be, or if the ſame ere pleaded or 


on the Roll. 
D. 167. a. ſrewed. 


marg. pl. 


12. cites it as Sir Robert Sidney's Cafe, and ſays that Br. Patents, 97. which cites 32 H. 8. is to 


be ſo intended.—8. C cited accordingly. 3 Le. 4. Mich. 22 Eliz. 

R. and W. were patentees of an office. R. in the abſe:ceof W. beyond fea ſurrendered the pa- 
te at in Chancery, and was canceiled there, and a remembrant thereof indorſed but not inrolled, 
that they both had ſurrendered, &c. whereupon a new patent was made by Qu. Mary to a third 

con, reciting the former ſurrender as made in the name ct both. W. on his return from beyord 
ſea ſued to have an exemplification or conftat by the 3 & 4 E. 6. cap. 4. It was much doubted 1f the 


patentee himſelf ſhall be intended within the purview and benefit of the ſaid ſtatute, becauſe the title 


and preamble thereof declares the miſchief that thoſe who purchaſe parcel of the lands in the patent 
contained of the patentee or his heirs, ſuſtain by the ſurrender or loſs of the original patent; but as it 
ſee ms by that firſt ſentence of the purview the patentees. themſelves ſhall be aided. D. 167. a. pl. 12. 
Hiil. 1 Eliz. Wroth v. Walgrave. S. C. cited per Cur. 5 Rep. 53. a. as reſolved that theſe 
words, all d every patentee and patentees, &c. 15 a diſtin claufe of itſelf, and extends to all 
letters patents whatſoever, either concerning lands, &c. or perſons, &c. or any thing or matter what - 
ſoever; for in the next clauſe is, any lands, tene ments, or hereditaments, or any thing whatſoever ;*? 
and afterwards towards the end, as ſhall and may ſerve to and for ſuch title, claim and matter; 
und therefore this act extends to letters- patents of creation of dukes, marquiiles, &c. and to pardon of 
tre aſons, and all other letters-patents which at the time of exemplification or conitat ate in force, and 


la fully ſurrendered or cancelled, which concern any inheritance, franchilement, or chattels, any 
o it. 2a . PV, S. C. cited 


. Paſch. 2 W. & M. in B. R. in the Caſe of Biſſe 


and allowed as to the point of pardons. Carth. 128 
v. Hercourt. | 


4. Exemplifications of depoſitions taken in Chancery 4 prove 
ene c being of age when he levied a fine was allowed as evidence, 
and the jury regarded it more than the fine's being reverſed for 


non-age. Dy. 301. pl. 40. Trin. 13 Eliz. 


5. 13 Elia. cap. 6. An exemplification, ar conſlat of a patent un- 


der the Great Seal of pig for the patentee. | | 
6. The Court ordered an exempliſication of a deed to be pleaded 


at law where the deed could not be brought. Toth. 153, 154. cites 
33 Eliz. Fiſher v. Smith. . 

8. 13 Eliz. cap. 6. An exemplification of the inrollment of the 
tetters-patents by H. 8. E. 6. Dn. H. Ph. & M. Qu. Lilia. or 
any of 3 the 4th Feb. in the 27 H. 8. or hereafter to be 
granted by the Queen, her heir: or r ſucceſſors, Fall be of af good force to 
| be 


EW c 


Evidence. 


ze hezun and pleaded in behosf of the patentees, their heirs, and ſuc- 
ceſſers, and aſſigns, and every other perſon having any eſtates from, by, 
or under them, or any of them, as well againſt the Ducen, her heirs or 

ſeccefſors, as againſt any other perſons whatever, as if the letters-pa= 
tent themſelves æuere produced, 

9. 17 Alix. cap. 9. /. 8. The exemplification of records of any fine 
or recovery inralled, or any part thereof, in the taelve fhires © 
Wales, and the town of "ap" Weſt, under the judicial ſeal, or 

in the counties palatine under the ſeal of the reſpectiue county palatine, 
all be of as good force as the original record itſelf. 

10. In ejectment upon the iſſue of not guilty, the defendant 

ave in evidence a rechen in Wales in a quod ei deferceat, and iſſue 
ove tendered thereupon, the defendant preduced an exemplifica- 
tion under the ſeal of the great ſeſſions, but not the record itſelf, 
whereupon the plaintiff demurred to the evidence, and after long 
arguments it was ſaid by judges, that an exemplification of a re- 
cord in Wales might not be given in evidence * while the record 
itſelf is in being, unleſs the ſame were exemplified under the 
Great Seal, and then the Court ought to take notice; but not 
of other inferiour ſeals, but an exemplification may be produced 
in evidence in the fame Court to prove a record upon a nul tiel 
record pleaded, but agreed that a ſworn copy of a record in 

Wales might be given in evidence. Hard. 118, 119, 120. Trin. 
1658. in Scacc. Oliver v. Gwyn. 

11. In evidence to a jury at bar of Eſſex in ejectment, May- 
. 'nard pro defendant offered an exemplification under the Great Seal 

in 1588. of depyitions in Chancery, whereby a conveyance made in 

86, and let, was proved; and the Court agreed, that being ſo old, 

end the records of the ro!ls burnt ſince, it is good evidence, though 
the bill and anſwer were not in it, which, per Twiſden and 

Maynard, was uſed but thirty years laſt paſt, and before it was 
not uſual to inſert the bill and aniwer; and this was given in 
evidence in a former trial here at bar, thought appeared to be a 
bill of difcovery by Francis Moor and Rich. Moor his father, 

under whom the plaintii? claimed as heir, the defendant as pur- 

chafer, becauſe the depofitions of ſuch are never publiſhed 
without notice given to both parties. 2 Keb. 31. pl. 65. Paſch. 

18 Car. 2. B. R. Blower v. Ketchmere. Dy 

12. Copies of depoſitions are not to be allowed or exemplified. 
2 Chanc. Rep. 36. 21 Car. 2. Brabant v. Perne. 

13. The defendant ſetting up an entail, the plaintiff exhibited 
an exemplification of a recovery in the Marquiis of Wincheſter's 
Court in ancient demetne, the other ſide objected that they did 
not prove it a true copy, but becauſe it was ancient the Court 
ſaid they ſhould not be to ſtrict upon the evidence of it, for the 
other fide faid th: Court-rolls were burnt in the Bateing-houſe 

in the time of the wars, and Hales ſaid the mayor of Briſtol had 
offered in evidence an exempl:fication of a recovery under the town- 


ſcal of houſes in Briſtol, the records being burnt, and that ex- 
| | emplification 


11.5 


* Rut it was 
reſolved it 
might. 2 
Sid. 145. S8. 
C. as being 
under the 
Great Scal 
of Breck- 
nock, and 
judgment 
for the de- 
fendant. 
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va allowed 
dy all the 
judees of 
Fagland.— 


Car, 


Evidence, 


emplification was allowed for evidence. 1 Mod. 117. pl. 17. 
Paſch. 26 Car. 2. B. R. Green v. Proude. | 


Vide S. C. cited Arg. Hardr. 179. as held accordingly, in the time of Wild C. B. in Whitekead's 


14. Will exemplified under the Great Seal is not evidence to a 
jury in ejectment. Cumb. 46. Paſch. 3 Jac. 2. B. R. Anon. 

15. In replevin, exception was taken to the avozury, that the dre 
miſe of the manor for ninety-nine years was alleged to be to Sr. H. B. 
& c. by indenture wnder the Great Seal prout by inrollment of the 
aid indenture in Chancery it appears, but did not produce any ex= 
emplification or conſtat there; but after it is alleged that this ine 
denture is laſt; but that the ſaying that the indenture is loſt zs 
net ſufficient ; for if this ſhould be allowed the ſtatute of 3 & 
4 E. 6. cap. 4. was made to no purpoſe, by which act in ſuch 
caſe, title may be made by producing an exemplification or con- 
ſtat, &c. And to this all the Court at firſt inclined if it was not 
aided by the confeſſing it in the bar by a direct bene & verum eft ; but 
afterwards Powel and Rookby Faſtices held, that it was not 
aided ; but this was not fully reſolved per Curiam; and the re- 
* adds a quære alſo if advantage can be taken of it unleſs by 
. demurrer, 2 Lutw. 1171, 1172. Hill. 1 W. & M. in 

aſe of Hill v. Bolton. | | 

16. Exempliſication of /etters-paterts of a grant of feefarm 
rents was produced, but fo far only as concerned this grant was 
ſhewn forth and good. Carth. 20. Hill. 3 W. & M. in B. R. 


Tucker v. Hodges. 
17. Exemplification 7 part of a patent not allowed to be read 


in evidence, notwithſtanding the ſtatutes of 3 & 4 of Edw-. 


6. & 13 Eliz. in caſes where the other ſide have not time to con- 
ſult the patent- roll, and ſo may be furpriſed by an imperfect ex- 
emplification. Chanc. Prec. 59. pl. 56. Mich. 1695. Attorney- 
General, at the relation of the Inhabitants of Stains v. Taylor. 
18. Plaintiff would have read in evidence an exemplification cf 
part of a patent, but defendant objected, that nothing but the pa- 
tent itſelf, or an exemplification, or copy of the whole could by 
law be evidence; and it vas not ſuffered ti be read in evidence, not- 
withſtanding the ſtatutes of 3 and 4 of Ed. 6. and 13 Eliz. where 
the other ſide have no time to conſult the patent-roll, and ſo may 


be ſurpriſed by an imperfect exemplification. Chanc. Prec. 59. 


Mich. 1695. Attorney-General at the relation of the Inhabitants 


of Stains v. Taylor. | | 
19. To prove the delivery of goods to a maſter of a ſhip, an ex- 


emplification of the entry thereof was offered in evidence, which 


entry was made in the cuſtom-houſe books at Rotterdam, atteſted by a 


publick notary, and ſealed with the publick ſeal there ; but the 
Court would not admit this exemplification to be given in evi- 


dence. 8 Mod. 75. Paſch. 8 Geo. The King v. Maſon. 


LA. b 


ye hi, | » * * _ 


Evidence, 


LA. b. 341 Fine. 

1. A fine may be given in evidence to a jury, though not under 
the ſeal of the Court or Great Seal. Pl. C. 410. b. Mich. 13 and 
14 Eliz. Newys v. Larke, | | 

| [A. b. 35] Foreign Letters in a ſtrange Language. 


1. In a cauſe in Canc between tavo Fews ſeveral letters zuritten 


in Portugueſe were tranſlated ( without order of the Court) and the 


Engliſh copies were proved to be true copies of the originals; but per 
Maſter of Rolls theſe are no evidence, for the Court always 
appoints a trenflatir, and he would not allow theſe Engliſh copies 
to be read, although it was ſaid the Portuguele letters were 
alſo proved. Paſch. 9 Geo. in Canc. 


LA. b. 36] Goldimith's Note. 


1. Goldſmith's note to pay 1s evidence of his receiving money. 
1 Salk. 283. pl. 14. Hill. 12 Will. 3. Ford v. Hopkins. 
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4 and Ann. 


Cap. 9. ace , 


cordingly. 
But thoug's 


the note itſelf is evidence now of the confideration, yet it is not concluſive evidence, but turns the 
proof upon the detendant to ſhew that there was no conſideration given for ſuch a note; and fo he can 


- ſhew that it is (till a ſimple contract, and to but a nudum pactum unde non oritur actio. And of 


this opinion was Ld. Chancellor King, and directed it to be fo ruled at Niſi Prius. Gilb. Rep. 154. 


Mich, 1 Geo, 1. in Canc. Brown v. Marſh. 
[A. b. 37] Guardian's Anſwer in Chancery. 


1. On a trial at bar in ejectment this queſtion aroſe, whether 
the anſwer of a guardian in Chancery {hall be received as evi- 
dence in B. R. to conclude the infant, there being ſome opi- 
nions that it ought to be read, and the defendant's counſel 
inſiſting on the contrary, Mr. Juſtice Eyres being the puiſne 
juſtice was ſent to C. B. to know their opinions, who re- 
turning made this report, that the judges of that Court were 
all of opinion, that ſuch anſwer g net to be read as evidenec, 
for it was only to bring the infant into Court, and to make him a 
party. 3 Mod. 258. Mich. I W. & M. in B R. Eggleſton v. 
Speke. | | | | 


For it 1s not 
reaſon that 
what the 
guardian 
ſwears in 
his anſwer 


* £ 
" * 
725 
42 0 
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F 


ſhould affe 


the infant. 
2 Vent. 72. 
Anon. and 
ſo as to have 
an opportu- 
nity to take 
depoſitions 
and to exa- 
mine wit- 


neſſes to prove the matter in queſtion, and an infant is never concluded by any matter contained in his 
anſwer per guardianum. Carth. 79. . C.—Show. 89. Edleſtone v. Speake, S. C. but S. P. docs 


not appear. 


Comb. 136. S. C. but S. P. does not appear, 
LA. b. 38] Hearſay. 


1. To prove a diſcharge of tithes by unity of poſſeſſion in the 
time of the abbot, and at the time of the Diſſolution two perſons 


_ teſtified, that they had ſeen a deed of appropriation of the par- 
| {onage to the abbot, for which reaſon they verily thought there 


was 


i 


[ a 1 
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Evidence. 


was an unity of prſo/7on at the time of the Diſſolution: but it was 
ruled to be no proof for it may be intended not to continue, and 


a conſultation was granted, but they ſaid that Hearſay thall be al- 


lowed for a proof. Cro. E. 228. pl. 17. Paſch. 33 Eliz. B. R. 


Stanſham v. Cullington. 
2. On a modus alledged, it was agreed, that where the ſtatute 


appoints proof of the ſurmiſe to be by two, it is ſufficient if two 
aſhrm that they have known it to be to, or that the common fame 
is fo. Noy. 28. Anon. 


3. On a #5%s ſuggeſted, and iſue joined upon it, the wit- 
nefics ſaid, that for a long time as they heard ſay, the occupiers 


of that . m, & c. had uled to pay an wally to the parſon three 


ſhillings for all t tithes, and it was agreed, that. a proof by hearſay 
was good enough to maintain the ſurmiſe within the ſtatute. 
2 E. 6. Noy. 44. Web v. Petts. 

4. Hearſay from others is not to be applied immediately to the 
priſoner ; however thoſe matters that are remote at firſt may ſerve 
to prove there wii a general conſpiracy to deſtroy the King and Go- 
vernment; and ſo was the conſtant rule and method about the 


Popiſu plot, ſirſt to produce evidence of the plot in general; by 


Ch. J. cites Sidney” s Caſe, i Try. per Pais, 56. 


But then the 
record of 
that trial 
muſt de 
produced. 
elſe ſuch 


5. Being told by perſons of good credit all along the road of the 
parliament's pron:pation, is good evidence of notice in an action of 
falſe impriſonment. 2 Show. 3oo. pl. 302. Paſch. 31 Car. 2. 
B. R. Verdon v Deacle. 

6. If a itne/5 ſwear in a cauſe and dies, per Cur. held, that in 
another trial one that heard him may upon oath repeat his teſti- 
mony, and it thall be good evidence. 2 Show. 48. pl. 3 3. Paſch. 
31 Car. 2. B. R. King v. Carpenter. 


F 


evidence is not to be admitted ; per Pemberton Ch. J. Show, 163. pl. 152. Trin. 33 Car. 2. B. R. 


Anon. 


7. Though a hearſay was not to be allowed as a direct evidence, 
yet it might be made uſe of to this purpoſe (viz.) to prove that a 
man was conſiſtent with himſelf, whereby his teſtimony was corrobo- 
rated. 1 Mod. 283. pl. 29. Trin. 29 Car. 2. B. R. Lutterell 


v. Reynell. 
8. In a ſuit between A. & B. A. produced a 1 In a ſuit 


afterwards between C. & A. it was viva voce proved, that A. in a 


cauſe between A. and B. produced ſuch a deed which proved ſo and fo, 
&c. Per Cur. it is good evidence, for here A. may give that very 
deed in evidence if he will, which C. cannot, becauſe it is in A's 


cuſtody. Carth. 80. Mich. 1 W. & M. in B. R. Eccleſtone v. 


Speke. 


1 The ſayings of old men not to be given in evidence on iſue, 
ether parcel or not parcel, as they may in caſe of a modus; co- 
ram Baron Bury, at Launceſton. — 1710. | 
10. Queſtion in ejectment, whether ſuch a parcel belong 
to 5 or other ; ho declaration of a perſon who held un- 


der both, and deed was allowed as evidence by Ld. Ch. J. 
| Hard- 


Evidence, 
Hardwick... Summer aſliſes at Exeter 1735. between Roll and 
Fellow. 

11. In the caſe of murder, what the deceaſed declared after the 
evound given, may be given in evidence, Coram King Ch. J. apud 
Old-Baily, 1720. the King v. Ely. 

12. In Trowter's Caſe, Paſch. 8 Geo. B. R. the Court would 
not admit the declaration of the deceaſed which had been redu d 
nts writing to be given in evidence without producing the writing. 


LA. b. 39] Herald's Books. 

1. Herald's books were admitted to be good evidence to triers 
of a challenge 7 prove couſrnage in the ſheriff. 2 Flow. 426. a. 
Mich. 14 & 15 Eliz. C. B. in Caſe of Vernon v. Mannors. 

2. In ejectment at a trial at bar, a herald's book being antient, 
was admitted as evidence 79 prove a pedigree, and an inquifition 
poſt mortem is likewiſe evidence, but not concluſive evidence. 


2 Jones 224. Mich. 34 Car. 2. B. R. Earl of Thanet v. Folter. 


3. In this caſe the viſtation-boc of the county of V orcgſter by the 
heralds was allowed as evidence, being an original, but a copy 
has been often diſallowed, Comb. 63. Mich. 3 Jac. 2. B. R. 
Matthews v. Port. | | 

4. An entry in the Herald's Office ſhall not be allowed good 
evidence to prove a pedigree fer an heir ; becauſe ti ey are not 
matters of record, but allowed only as circa evidence. 


Ta P. R. 557. 
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But an ex- 
tract by the 
heralds out 
of the ſaid 
book was re- 


fuſed. Ibid, 


Herald's 

books are 
good ev 
dences to 
pedigrees z 
per Hale 


Ch. J. I Salk. 23r. pl. 9. Mich. 5 W. 2- 


5. Herald's books not allowed as evidence 4% prove a pedigree 
at Sarum aſſiſes, Lent 1719. coram Forteſcue A. in ejectment, 
for he ſaid it was made up by the party that ſigned it, and returned 
iuto the office, and nat the entries of any public office. 


LA. b. 40] Hiſtory. 


1. A general hiſtory may be given in evidence 79 prove a matter 
relating to the kingdom in general, becauſe the nature of the thing 
requires it, but nt 7s prove a particular right or cum. 1 Salk. 
281. pl. 9. Mich. 7 W. 3. B. R. Stainer v. the Burgeſſes of 


Droitwich. 


Speed's 
Chronicle 
was given 
in evidence 
to prove the 
death of 
Itabe!l 


Queen Dowager to E. 2. and though Maynard ſeemed to oppoſe it, and Dolbin ſaid, it was 
done by conſent, yet the Chief ſuſtice {214 he knew not what better proof they could have, and 
Waller ſaid that in the Houſe of Lords it was admitted by them in Ld. Bridgwater's Cale. Skin, 


15. pl. 16. Mich. 33 Car. 2, B. R. Ld. Brounker v. Sir Robert Atkins, 


2. In cement for the barony of Cockermouth, and all the honours, 


. manors, c. of Feceline the late Earl of Northumberland of the fu— 
mily of Piercy in the county of Cumberland, Sir William Dug- 
dale's Book of the Baronege of England was offered in evidence 

| led 
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119 Evidence. 
| fed non allocatur. 2 Jo. 164. Mich. 33 Car. 2. B. R. Piercy 


V. 


3. Dug dale Monaſticon was refuſed in evidence 20 prove the 
abbey of Fountains of the order of Ciftertians in the Exchequer in 
this term, becauſe it might be proved by the records in the Court of 
Augmentation. The ſame law of Dugdale's Baronage in Piercie's 
Cale; le quel jeo obſervavi. Skin. 624. pl. 17. Mich. 7 W. 3. 

B. R. in Caſe of Steyner v. Droitwich Burgeſſes. 

— 9 4- A deed was produced 1 W. & M. and Chronicles were ad- 

needs be mitted to prove that K. Philip dia not uſe the flile which was in the 

freed. 1 deed at that time. 12 Mod. 86. Mich. 7 W. 3. cites Neal v. Jay. 


Salk. 87. 5 
cites it as the Cafe of Neale v. Fry. 


[ 120 J F. Upon an iſſue out of Chancery, whether by the cn/lom of 


__ 8 Droitavich ſaltpits could be ſunk in any part of the town, or in a cer 
was given Lain place only. Cambden's Britannia was offered in evidence but 
ia evidence refuſed, for the Court held that a general hiflory might be given in 
wo prove the evidence to prove a matter relating to the kingdom in general, becauſe 
death of Iſa- th . * . , 

e nature of the thing requires it, but not to prove a particular 


dell Queen | i , > 
Dowager to Fight or cuſ/zm. So in the Caſe of St. Katherine's Hoſpital Hale 
2,222 Ch. J. allowed a chronicle to be evidence of a particular point of 
22rd ſcened hiſtory in E. 3. time. 1 Salk. 281. pl. 9. Mich. 7 W. 3. B. R. 
to oppoſe it, Staĩner v. Burgeſſes of Droitwich. — 

and ſaid it 

was done by | | 
conſent, yet the Chief Tuftice faid he knew not what better proof they could have, and Waller ſaid 
that in the Houſe of Lords it was admitted by them in Ld. Bridgwater's Caſe. Skin. 15. pl. 16. 
Mich. 3 Car. 2. B. R. Ld. Brounker v. Sir Robert Atkins. Holt Ch. J. ſaid old manutcripts 


mi be evidence, becauſe an original, but not a copy for it is liable to a mittake of the tranſcribet. 


1: Mod. 85. S. C. accordingly. 


Sein. 623. pl. 17. S. C. 


6. There was a trial at bar concerning the right viſiting Uni- 
werfſitg-college in Oxford. One of the iſſues in this caſe was, wwhe- 
ther King Alfred was founder ? and the counſel for the plaintiff 
would have given in evidence ſeveral hiſtorians as to this point. 
But the Ch. J. declared that ſuch evidence is never admitted, 
unleſs in proof of a point concerning the Government; the reſt. 
of the Court did not deny it, accordingly it was waved. 1 Bar- 
nard Rep. in B. R. 14. Paſch. 13 Geo. 1. Cockman v. Mather. 


CA. b. 41] Indorſement. 


. 14. Raym. 1. In debt by adminiſtratrix on a bond 79 inteflate dated 35 years 
% ags; at the trial the plaintiff offered in evidence an indor/ement | 


Nich. 11 a p G 
Ceo. S. C. by the inteflate's own hand of the payment of intereſt for 1 year after 
A new ac- the bond was Q years cid; but the Ch. J. who tried it would not 


bon ® admit it, becauſe the indorſement being all his own hand-writing 


brought on « | s 
it be made at one time and dated at another, and being made 


the ſaid — 
bond, and by himſelf ought not to be given in evidence for him; plaintiff 


be trial Was nonſuited ; and on a caſe ſtated by way of reference for the 


totore Ray- ans þ F 8 
med Ch. opinion of the Court, it was argued for the plaintiff, that the rule 
| that 


t 
5 
F 
- 
E 
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that no man can be evidence in his own cauſe is diſpenſed with in 
caſes of neceſſity, where no other evidence can be had, as in the 
plaintiff's cafe, and the rather as it is to prove money paid in diſ- 
charge of the defendant. Urged e contra, that if ſo any one, 
who gets the poſſeſſion of an old bond, may charge the obligor 


after payment by making ſuch an indorſement. Per two juſtices 


no judgment can be given, as it comes not judicially before the 
Court. But after ſaid it was a queſtion for the jury, whether 
this was a true indorſement or not, and that this might be ad- 
mitted, becauſe ſuch indorſements are daily made, and at the re- 
queſt of the obligor, and is the ſureſt evidence, becauſe acquit- 
tances may be loſt, whereas the indorſement continues as long 
as the bond itfelf. Ch. J. diſſentiente, it was adjourned. 8 Mod. 
279. Trin. 10 Geo. Serle v. Barington. | | 
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he admitted 
the indorſe- 
ments to be 
read, and 
the jury 
found for 
the plaintiff, 
upon which 
a. bill of 
Exceptions 
was tender. 
ed, and the 
Ch. J. ſigaed 
them, and 
afterwards 
judgment 
was given 
forthe plain= 
tif, and on 


error brought, the ſame was affirmed in the Houle oi Pecs2, 


E. b. 42] Inqueſt of Office. 


t. An inquelt of office z5 u concluding evidence. 2 Jo. 224. 


Mich. 34 Car. 2. B. R. King v. Foſter. 
2. An inquifitioa not admitted to be read as evidence, there 


| being no commiſſion to avarrant it. Jan. 23, 1717. MS9. Tab. 


Auſtin v. Nichols. 35 
3. An old inquiſition poſt mortem read as evidence without 


51 


producing the commiſſion. MSS. Tab. Feb. 6th, 1726. An- 


derton v. Magawly. 
LA. b. 43] Inrollments of Deeds. 
1. It was ſaid by Glyn Ch. J. that if divers per/ons do ſeal a deed, 


and but one of them acknowledge the deed, and the deed is thereupon 


inrolled, this is a good inrollment within the ſtatute, and may be 


given in evidence as a deed inrolled at a trial. Sty. 462. Mich. 
165 5. in a trial at bar. Thurle v. Madiſon. | 

2. Ifrolline ut of a deed which needs no inroliment is no evidence. 
1 Keb. 117. Mich. 13 Car. 2. Eden v. Chalkhill. 

3. A queſtion ariſing whether an inrolled deed ſhould be evi- 
dence without further proof, a difference was taken where the 
dale pajjes by the iurollment, as in a bargain and fale, there it is an 
evidence; but where it ig ny for ſafe cuftsdy, there it is not other- 
wiſe than againſt the party who lealcd it, and all clazming from, 
by, or under him, and ſo far it ſhall. 2 Freem. Rep. 259. pl. 
327. Trin. 1702. Lady Holecroft v. Smith. 

4. At a trial at bar in ejectment, the queſtion was upon 2 
commencement of a leaſe, which was to be upon the determina- 
tion of a leaſe then in being to Queen Elizabeth, of certain lands 
belonging to the church, and to prove ſuch leaſe to the Queen, 
an antient book in which entries were of leaſes of theſe lands 
ever ſince H. 7th's time, and this was found amongſt the evi- 
dences of the biſhops (this being biſhop's land) was offered, but 

| oppoſed, 
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bring in an inventory of goods ta 
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poſed, becauſe not ſuch good evidence as they might have 
had; for the leaſe being made to the Qucen it muſt have been in- 
rolled, and then they might have brought a copy of the inrollment ; for 
without an inrollment the Queen could not take, and it is better 
evidence of a leaſe in fact as well as in law than the book, and 


therefore muſt be produced. 6 Mod. 248. Mich. 3 Ann. B. R. 
Shillingfleet v. Parker. 


5. 10 Anne 18. Where in any declaration or pleading whatſoever, 
an indenture of bargain and ſale iurolled ſhall be pleaded with a pro- 
fert hic in Curia, the perſen ſo pleading it may produce a copy of the 
tnrollment of the bargain and ſale, «which being examined with the in- 
rollment, and ſigned by the proper officer, and proved on cath to be a true 
copy ſhall be of the ſame effect, as if the original indenture of bargain 
and fale were produced. | 0 

Provided, that this act ſball not give any benefit in pleading or de- 


riving a title to any rent which hath nat been paid or levied git in 
twenty years next before the time of ſuch pleading or deriving a title. 


LA. b. 44]. Inſpeximus. 


1. It is ſaid, that one may not ſhew in evidence to a jury an 
inſpeximus of a deed inrolled in Chancery, unleſs it be a deed of 
bargain and ſale inrolled here; for if it be a deed of fe:#/ment, he 
mult ſhew the deed itſelf, for the inſpeximus is no matter of re- 
cord; but per Roll Ch. J. though it be the inſpeximus of the 
inrollment, and not of the deed (elf, yet if it be an antient deed 
it may be given in evidence. Sty. 445. Paſch. 1655. Anon. 

2. The defendant in an ejeFment on trial at bar, gave evidence 
on an inſpeximus of a leaſe by the abbot of B. which the Court diſ- 
allowed, being a private deed and may be forged, and an inſpexi- 
mus lies only of matter of record, whereupon they fbewed an al- 
howance of the ſame deed in the Court of Augmentations, which per 
Cur. is good againſt the King. 2 Keb. 294. pl. 79. Mich. 
19 Car. 2. B. R. Kirby v. Gibbs. | | 

3. A conſtat or inſpeximus of /etters-patents made fince 27 H. 8. 
may be pleaded by the King's patentees, or any claiming under 
them, as well againſt the King as any other. Hawk. C. L. 311. 
(225) _— 

LA. b. 45] Inventory. 


1. In an action of trover upon not guilty pleaded, an inventory 
of the goods was given evidence to the jury, as the goods were 


appraiſed by upholſters, judgment for the plaintiff, 4 Leon. 243. 


pl. 396. Paſch. 8 Jac. C. B. Arden v. Goad. 
2. Jones moved, that 3 ſheriff of Middlefex might 


en in execution by fieri facias for 


evidence (in trover ) of the value of the goagds which the Court 


granted in a ſuit between other parties, the ſheriff being not 
charged albeit he be not 2 on ſuch a writ, but only on 
extent, and he agreed to bring it at the trial if he could find K 

. 2 Keb. 


* 
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2 Keb. 277. pl. 39. Mich. 19 Car. 2. B. R. Baxter and 


Cramficld v. Scix. 
LA. b. 46] Jointenancy. 


1. Jointenancy cannot be given in evidence, but muſt be pleaded 
in abatement. I.. Evid. 231. pl. 27. cites Tryal per Pais, 207. 
Jill. 1652. Jones v. Randal. | 


CA. b. 47] Journal. 


I. Journal of the Houſe of Commons is no evidence, becauſe 
they have no power to give an oath; per Jeffries Ch. J. in 
Oates's tryal. | 

2. Journal f the Heuſe of Lords proved and admitted in the 
Biſhop's trial, to prove the King's Speech 1692, and the opinion of the 
Heouje of Lords about the King's power in eccleſiaſtical affairs. 


[A. b. 48] Minutes of Proccedings.in Courts, 


1. In an action for a malicious proſecution brought againſt the de- 


| fendant for indifting a bailiff for forcibly taking aqway his goods with- 


out a legal authority, the plaintiff to juſtify his having authority 
produced the minutes of a judgment in the Court-Baron, and like- 
wiſe a warrant for execution made upan it; but the judge was of 
opinion that the judgment ought to have been drawn up, and 
that the minutes were not evidence of it. Accordingly the 


plaintiff was nonſuited, though Serjcant Urlyn ſubmitted it, that 


2 Mod. 306. is contrary to the judge's opinion. 2 Barnard. 
Rep. in B. R. 406. Hill. 7 Geo. 2. Pitcher v. Rinter. 


[A. b. 49] In what Caſes a Negative muſt be proved, and what 


{hall be Proof thereof. 


1. In a ſuit. for y hes in the Spiritual Court the defendant 
pleaded that the plaintiff had not read the thirty-nive articles, and 
the Court put the defendant to prove it, though a negative, where- 
upon he moved for a prohibition which was denied ; for in this 
caſe the law will preſume that a parſon has read the articles ; for 
otherwiſe he is to loſe his benehce ; and when the law preſumes 
the affirmative then the negative is to be proved. 1 Roll. Rep. 83. 
pl. 29. Mich. 12 Jac. B. R. Monke v. Butler. 

2. Witneſſes cannot 7e//ify a negative, but an affirmative. 4 Inſt. 


' 279... cap. 64. 


3. Where there is an aſſirmative affidavit and a negative affi- 


davit, the afhrmative athdavit of the plaintiſt is to be taken. 


Cumb. 18. Paſch. 2 Jac. B. R. 


4. Defendant ſwore an af/idavit, and information againſt him 


for it, although a negative cannot be proved yet the Court directed 


that they ſhould firſt give their probable evidence, and that the defends 
Vo. XII. 1. | 


ant 


I22 


2 Inft. 602. 
S. PF.— 
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ant ſpould afterwards prove his 3 if he could. Cumb. 57. 
Trin. B Jac. 2. B. R. The King v. Combs. 


LA. b. 50] Nonſuit. 


1. Debt on a &:nd in which obligee had made a material ra- 

ſure, detendant pleaded non eft factum, and plaintiff finding that 
defendant upon oyer had diſcovered the forgery, he counter- 
manded the notice. The Court ſaid the beſt w ay was for de- 
tendant to carry the cauſe down by proviſo, and if the plaintiff 
would ſuffer himſelf to be nonſuited, whereby the ſuit would be 
at an end, and the plaintiff intitled to take his bond out of Court, 
et that nonſuit would be great evidence ns; him in another 
action to be brought thereupon. 6 Mod. 233. Mich. 3 Ann. 
B. R. Selby v. Green. 


CA. b. 51] Notary Publick's Certificate. 
1. It was reſolved that a copy of an agreement reg! ifered i in Hel- 


land, and art-fed by a publick notary there, may be given in evi- 
dence for the now defendant, eſpecially ſince he proved that the 


new produce it; therefore the copy which the defendant had 


knew the agreement, he having taken a copy thereof, ſo could 
not be ſurprized. 8 Mod. 322. Mich. 11 Geo. Sir John Wal- 
rond v. Jacob Senior Henricus Van Moſes. 
i 2. The Court held that a plaintiff who was in Holland might 
'F make officavit there, and pet it atteſted by a publick notary ; and 
14 that it ſhould be admitted as evidence % hold the defendant to ſpe- 
FI _ cial bail here. 8 Mod. 323. Mich. 11 Geo. in Caſe of Sir John 
Walrond v. Jacob, &c. | . 


5 CA. b. 52] Office found. 
1. Nota, by Choke and Bryan an office before an eſcheator ſhall 


nate be given in evidence unleſs it be exemplified, tor it ſhall not 
otherwiſe be delivered to the jury unleſs it be under the Great 
veal of England, no more than a teſtimonial, and it is good law. 
Bro. Gen. I: pl. 75. cites 21 E. 4. 25. 

2. Othce pt mortem found was held to be no concluſive evi- 
dence, 2 Jones 224. Mich. 34 Car. 2. B. R. Earl of Thanct's 
Cate. | | 

CA. b. 53] Parliament Rolls. 


1. Upon view of the parliament roll of the ſtat. 2 Ed. 6. for 
payment of tythes, and comparing it with the declarations in the 
Cauſes between Bowes and Broadhead, and Burreſton and Her- 
bert, it was found that the ſtat. was rightly recited, notwith- 
ſtanding what had been objected, and the jzurucl-bgok of parlia- 

ment 


flank, F took out another copy of the ſame agreement, and would nt 


taken out was given in evidence, for it is plain that the plaintitf 
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ment produced t9 the c:ntrary ; and thereupon judgment was given 
in both caſes, and Court ſaid that they were to be ruled by the 
parliament-roll and not by the journal-book. And the ſame day 
in the Caſe between Beyer and Tantulyar for the ſame reaſon, and 
the Court ordered the parliament-roll to be brought into Court 
the next term to make it appear whether an adjournment in parlia- | 124 ] 
ment was well recited, and would not credit the journal-book. 


Style 155. Mich. 1649- B. R. Anon. 
[A. b. 54] Parol Evidence contrary to Writing, 


1. Parol 1 or evidence 7s not to be admitted againſt a 8. C. cited 

deed, or a truff expreſjed in a deed ; | yet a declaration fully proved and g 8 

mi 6 before a deed was drawn, and it appearing plainly to be the de- nolds. Gibb. 
ſign of executing the deed for a particular purpsſe is proper and right, Rep. 213. 


Hill. 4 Geo, 


2 Chanc. Caſes, 180. Mich. 2. Jac. 2 Harvey v. Harvey. a 
2. who aſ- 
| ſiſted the 
Ld. Chancellor in the Caſe of Fitzgerard v. Falconbridge, and his Lordſhip ſaid, thatthough the ge- 


neral rule is, that no parol agreement or evidence is to be admitted againſt a truſt expreſſed in a deed ; 
yet 4s that caſe was, he thought that reſolution was very proper and right; but if without fucks 
foundation we ſhould admit parol proof againſt a deed, it would be of very ill conſequence, and a 
dangerous precedent, —— 4 


2. Parol evidence may be given concerning the election of an al- 


derman, &c. in a corporation, againſt an entry in the corforations 
backs by the town-clerk, or other officer, fur theſe may he cooked 
up for the purpoſe ; per Parker Ch. J. Pelch. 4 Geo. B. R. 

3. Parol evidence admitted prove the ej ea of a record 4%, and 


of another obliterated. Feb. 6, 1726. Mod. Tab. Anderton v. 
Magawly. : | 


[A. b. 55] Preſentment of the Forreſters. 


1. The preſentments of the officers of the foreſt was ſuſhoient evi- 
dence, that fuch Tod and timer was felled, and there was no 
other evidence given. 1 Jo. 268. 8 Car. Itin. W indſor. Mhit- 
lock's Caſc. 


[A. b 56] Prefumption. Length of Time. 


1. Prefumptions are of three ſorts, viz. viglent, probable, light 
and temerary; violent preſumption is many times plena probatio, 
a clear proof; as if ong be run through the body with a ſword in 
a houſe whereof he inſtantly dieth, and a man 1s ſeen to come 
out of that houſe with a bloody ſw ord, and no other man was at 
that time within the houſe. Probable reſumption moveth 

little; but preſumption levis, or a light well umption, moveth not 
at al Co. Litt. 6. b. cites Bracton. 

The abbot of S. held the parſonage of B. in the county of 

L. appropriate which, as a parfonage impropriate came to K. 

H. 8. by the diflolution of monaſteries, 31 H. 8. who in the 

L 2 | 37th 


- 4 "0, PR 1 * 
Sana, ĩͤ  OTITIny * . \ 
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37th vcar of his reign granted it in fee- farm, unaer which grant 
the plaintiſ claims; the defendant has obtained a preſentation of 
the Queen, and to deſtroy the faid impropriation did ſhew the 
original initrument of it 22 Edw. 4. with condition that a vica- 
rage ſhould be competently endowed, and alledged that the ſaid 
vicarage was never endowed, and therefore the impropriation 
was void, and in truth there was no initrument, nor any direct 
proof of the endowment of the Vicarage ; but becauſe the Cid rec- 
tory was during all the time of the impropriation ſuppoſed re- 
puted, and taken to be appropriate, and all that time a vicar pre- 
ſented, admitted, initituted, and inducted as a vicar rightfully 
endowed, and paid his firſt- fruits and tenths, it was reſolved by 
all the Court, that it ſhall be preſumed that the vicarage, in reſpect 
ef continuance, was lawfully endowed, for that emma preſumuntur 
folenmiter eſſe acta; and it ſhall be of dangerous 1 to exa- 
mine the originals of impropriations of any parſonages, and the 
endowments of vicarages, becauſe the originals of them in time 


will periſh, and ſo it was decreed for the plaintiff. 12 Rep. 4. 


Trin. 30 Eliz. in the Exchequer-chamber, Crimes v. Smith. 
IL 125 J 3. An impropriation ſhall not be void becauſe of an eflate-tail in 
the patron, grantor, &c. but it ſhall be preſumed, by reaſon of 
antient and continual poſſeſſion; that an antient grant was made 
by one that had power to make it, and that it was duly made ; 
for if any objection or exception ſhould now prevail, the antient 
and long poſſeſſion of the owners of the ſaid rectory ſhould hurt 
them; for if theſe objections or exceptions had been made in the 
life-times of the parties, without any queſtion they had been an- 
ſwered, or otherwiſe in ſo many ſucceſſions of ages it would have 
been impeached or impugned. 12 Rep. 4. Hill. 4 Jac. Bedle v. 

Beard and Wingſield, in Canc. | + 5h 
4. In quare impedit in C. B. the ſuit was ſtayed by aid prayer, 
and the record removed into Chancery; the plaintiff moved for a 
procedendo, and upon oyer of cauſe before Bromley Ld. Chane. 
Sc. plaintiff ſhewed a gift in tail of the faid advowſon to his an- 
tecetior 18 R. 2. and a verdict for his anteceſſor 12 H. 8. and a 
preſentation by his grandfather of a clerk who was admitted, in- 
itituted, aud inducted, with poflethon for certain years, and 
other matters to prove his title; yet becauſe the defendant, and 
thoſe from whom he claims time out of mind had the poſſeſſion of 
the parſonage as impropriate (faving interruption for a ſmall 
tim) and it would be a dangerous precedent to owners of im- 
propriations, being able to maintain the appropriations to be 
perfect in all points, requifite to the making an abſolute and 
complete impropriation, the appropriations being made of an- 
tient time; it was refolved that no procedendo in loquela ſhould 
be granted in Canc. 12 Rep. 3. Paſch. 4 Jac. Ld. St. John v. 

Dean of Glouceſter. 1 | 


1%i2. The 5. If a deed of feoffment be given in evidence to have been made 


reporter An 5 paſt, but it cannot be proved that li very was made, yet if 


Ty 3 elfen has all along gone with the deed, this is good evidence to 
: & | | the 
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the jury; per Coke Ch. J. who faid, that in ſuch caſe he would it ſeems the 
direct che jury to find a livery; for it ſhall be intended; but if Jury pil 
the jury find all this matter ſpecially; we cannot adjudge it upon pr- , 


a good feoffment without livery. Roll. * 132. in pl. . 
UT thit th 


Hill. I 2 Jac. B. R. Court ought 


to judge upon that which appears upon the record. 


„ a parſon ſhews that for two hundred years certain land 
was parcel of his gebe, it is not therefore of neceſlity that the 
other ſhould produce a confirmation from the patron, and ordi- 
nary; for the continuance in poſteihon makes it intendable to be 
according to law when it was made. Cro. J. 456. pl. 13. Mich. 
15 Jac. B. R. in Cafe of Griffin v. Stanhope. 

7 Where there had been four ſiſters, and the queſtion was as 
to their being alive, and who ſhould prove it? Chamberlain and 
Doderidge held, that they all be intended to be alive 4 the contrary 
be not proved. 2 Roll. Rep. 461. Mich. 22 Jac. B. R. Throg- 
morton v. Walton. | 

8. In things of great antiquity omnia præſumuntur ſolemniter 
eſſe acta; per Crew Ch. J. Palm. 327. Paſch. 2 Car. B. R. in 
Caſe of Cope v. Bedford. 

9. About eightcen years before the bill filed, Moyle the father 
became bound in a b of 2091. conditioned for the payment of 
100 l. to the Ld. Robert the defendant at a certain day long 
ſince paſt ; afterwards the olige purchaſed lands of (Roſec arrick ) 
the principal obligor to the value of 5 ol. which purchaſe was 
made about four years before Roſe cr death; after his death 
Moyle took out adminiſtration to him, and being ſued upon this 
bond, exhibited his bill for relief, and in regard of the entiquity 
of the bond, and for that Roſecarrick himſe If newer ſured iu his life- 
time, it was preſumed, that the defendant did deduct the debt out [ 126“ 
of the purchaſe-money ; and notwithitanding there were ns proofs 
of the payment of the money made, the Court decreed, that the 


_ defendant ſhould be reſtrained from the dran at law on the 


bond; per Ld. Coventry. N. Ch. R. 9. 5 Car. 1. Moyle v. 
Ld. 1 

10. A ſleeping mortgage of ſeventeen years due, which time the 
mortgagor and a purchaſor under him have been in quiet poſ- 
ſeſſion, and the mortgagee having purchaſed lands of the mort- 
gagor and paid! him money ſhall be preſumed to be fatished, and 
decreed that the mortgage- deeds be delivered up to be cancelled. 


. Chanc. Rep. 60. 8 > Hy 1. Sibſon v. Fletcher. 


11. After long N N as for Tꝛbentygine years, livery and 


ſeiſin Hall be preſumeil; for this is much favoured in law as 


well as in equity. Vert. 2 196. in pl. 192. cites 11 Car. 1. 
Biden v. Loveday. 

12. Reconveyance of lands, which were a ſecurity for a recogni- 
Zance to pay an annuity, gives a probable reaſon to imagine that 
the recaguigauce was diſcharged, and no part of the ſaid annuities 
being paid for ſeveral years after, and though demanded yet. 


L 2 being 


3 
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being denied ; decreed that the ſame be vacated, Chanc. Rep. 
102. 12 Car. 1. Baldwin v. Proctor. 


13. Whether after forty. years poſſeſſian of a copybold under a will, 


a ſarrender to the uſe of the will thall not be preſumed ? Ld. 
Keeper was clear hat the wart of a ſurrender ſhould be ſupplied, 

ſurrenders being kept by the lord and his ſtewards, who are = 
tentimes changed, and not ſo careful as they thould be, and 
therefore a ſurrender might be loſt without the default or negli- 
gence of the party. Vern. 1 95. pl. 192. Mich. 1683. Lyford 


v. Coward. 
14. Length of time is only a preſumption of payment, and there 


is a difference betæueen debts and legacies as 75 their antiquity. Lega- 
cies always appeer upin the face of the will, and fo an executor 


Br. Record, 
PI- 28. cites 


 - 1 


knows what he ought to pay without being aſked or told ; but for 
debts and other dormant demands, againft which he cannot pro- 
vide without notice, the ſtatute had reaſon to limit the time. 
Vern. 256, 7. pl. 140. Mich. 1684, in the Caſe of Parker v. 
Aſh. 
15. Where «us /aFs are alledged againſt the ſame man, and it bo 
queſtioned whether it be the ſame man, it is ſuſficient that it be 
reported; and this is good evidence, unlets ſome one elſe of the 
ſank name be produced. L. E. 278. pl. 8. cites Oates's Try. 15. 
16. It defendant pleads payment of a bond or bill, and it ap- 
pears that the debt ig very o/d, and hath not been demanded nor any 


1e pa: d for 77 fer many years, a COmm ON preiumption is good CV1- - 


dence that the monev is paid, and the juries uſed to find for the 
defendant in fuch caſes. Try. per Pais, 5th edition, 311. 


A. b. 57] Probate. 


1. If a teſſament be raſed i in the nome of the executors, yet writ 
ſhall go by them; for it appears in the regiſter if they were made 


executors or not; and alſo the party way traverſe, that they were 


not executors, notwithſtanding the te{tament ; per Newton and 
all his companions 3 Brooke ſays, and ſo fee, that the probate (as 
it ſeems) is not matter of record at the common law. Br. Teſta- 


ment, pl. 4. cites 22 H. 6. 52. 

2. Teſtament proved under the ſeal of the bi ft oþ is only eſtoppel. 
Br. Eſtoppel, pl. 36. cites 44 E. 3. 16. 

3. The probate of a will, if it reſpechs lands, ſhall be no evi- 
dence at common law, nor ſhall examination of eee of the 
probate be made uſe of at common law. Cro. C. 395, 396. 
pl. 7. Hill. 10 Car. B. R. Netter v. Bret. 

4. In ejeciment of term for years ; the plaintiff claimed by letters 
of adminiſtration granted by the Arc -hbiſhop of Armagh (the lands 
lying in Ireland) and the deſendant produced a probate of a will 
made by the teftator, and in winch defendant was made executor, 
and this was under the ſeal of the Biſhop of Fernes (where the land 
lay) ; this is concluſive evidence, and nothing can be given in 


evidence againſt it but gry or its being obtained by lurprif e; 
and 


tc 
12 


Evidence. 


and if a verdict be given contrary to the probate, the defendant 

ought to demur upon the evidence, and not bring a * writ of error, 

for if he does the judgment will be athrmed, for the | jury may has 
zard an attaint if they will. Raym. 404. Mich. 33 Gar-'2. B. 

Chicheſter v. Philips. 

5. To prove the ſealing and delivery of a deed, and not Enoaving 
the parties that did it is ot good evidence; but if he knows the 
party on fight of bin it is good enough. I. per Pais, 172. 

In a writ of error on a judgment in the Common lens in 
Ireland in eject ment this queſtion aroſe upon a bill of exceptions, 
which was preferred, becaule the; judges t there would not direct 
the j Jury that the probate of a will before the Arc Hb bp e of Canter- 
bury in whoſe province the tefqator died, and alſs before the Big, of 
Fernes was ſuflicient and concluſive evidence, but only that they 
were good evidence, and fo left it to the jury; to which the other 
fide ſhewed in evidence /etters of adminiflration of the goods under 
the ſeal of the Primate of Ireland,; the ching i in queſtion was a J 'ſo 
Ver years in Ireland, claimed by the leſſor ab the plaintiff under 


* 
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® 70-146. 
bout is 
only upon 
the writ of 
error. 


The firſt 
judgment 
was in C. B. 
in Irelaud. 
an ffirmed 
in error 
there in E. 
R. and now 
atirmed by 
tlie whole 
Court of 
B. R. here 
in Eng- 
land, be- 


the ſaid admit Gftration, and on the firſt opening of the cauſe, — tho! 


judgment was allrmed. 2 Jon. 146. Paſeh 3 Ur. 2. B. N 
Philips v. Chicheſter. 


th-evidence 
be conclu- 


ve, yet the 


jury may hazard an attaint if they pleaſe, and the oroplh way had been for the defendant to have 


de murred on the plaintiff's evidence, Raym. 404. Chicheſter v. Philips. S. C. 


At Rygate in Surry, ſummer afſiſes 10 W. 3. it was ruled 
by Hol Ch. J. upon the evidence, that becauſe in the pee 
Court after P. hate of a will ft: Ix months are all;aved t9 regi/ r ity 
and when it is regiſtered, it Is reviflered by - the or To mat, but ** 


probate is ſigued by the regiſter only upon the atteflatian- 7 the proctor 


and the examinaticn of him t! herefore a will "proved in 1696. i in 
the Archdeacon's Court of London, and the u was burnt in 
the fire of London ſoon after, and the provate was produced in evi- 
dence to prove the will with all theſe circumſtances ; it was de- 

:ied by Holt Ch. J. to be good evidence to prove the will. Ld. 
Y m. Rep. 732. Anon. 

N. B. In this Caſe, though the wv/// was made in 1685, yet 
inſiſted to have it proved, and the Court would not allow the pro- 
bate to be read, that being in nature only of a copy, and cannat be read 
as to lands, unleſ the original be 1 oft. The will was proved in a 
former cauſe, and order for reading the depoſitions in that cauſe, 
but the will produced ½, being marked by the e as an ex- 
hibit, objeftion was taken hac cauſa as to ils being read, but the will 
being ſet forth in hec verba in the interrogatory, and being examined 
in Court with it, the will was ordered to be read ; but agreed it 
could net be read out of the interrogatory, becauſe that is no more 
than a copy and only evidence when the original is loſt, And 
King Chancellor examined the oſſicer who brought the will into 
Court, where he had the will, &c. though no order iu the cauſe 
to examine viva voce. Wiſeman's AIS S. R. ep. Mich. 2 Geo. 2. 
in the Caſe of Lady Jones v. Ld. Say and Seal. 

| I, 4 [A. b. 
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8 Mod. 181. 
Trin. 9 Geo. 
Hilliard v. 
Phaley S. P. 


Evidence. 


{ A. b. 58] Proceedings in Courts Spiritual. 


1. A ching concluded in the Ecclefiaitical Court rouching land's 
cannot be given in evidence at a trial at law for land; per Cu- 
riam, Sty. 10. Paſch. 23 Car. B. R. in Caſe of Betſworth v. 
Betſworth. | 

2. In debt upon a bond by an executor's plea ne unques exe- 
cutor, &c. and on this iſſue at a trial a «vi// under the ſeal of the 
Ordinary was fe red in evidence, upon which the defendant offered 
to prove that the ani wwos forged ; but per Cur. (on a cafe ſtated by 
the opinion of the Court) n-thing can be given in evidence againſt 
2 15 aue and all;aved in the Spiritual Court, but it may be 
given in evidence that it is net the foal of the Ordinar; „ Or that the 
ſeal is forged, or het 2 15 repealed i r theſe things are in affirmation 
of the ſpiritual preceedings. No difference betw een an admi- 
niſtration under ſea), or 2 will of goods under ſeal. So here the 
defendant may give in evidence that there were bona notabilia, 


contra that another is executor, or that the teſtator was not com 


pos mentis, for theſe falſify the proceedings of the Ordinary in 
caſes whereof he is a judge. 1 Sid. 359. Raym. 404. 407. Paſch. 
20 Car. 2. B. R. Noell v. Wells. 
3. In treſpais the defendant pleaded ſimony in the plaintiff 
(agapit whom a ſentence or decree had been given in the Spiri- 
ual Court for the ſimony) and now upon the trial the defendant 
offered to read the proofs in the Spiritual Court, but was nat allowed, 


becauſe thoſe Courts are no Courts of Record; but the ſentence. 


of deprivation avas allowed is be read. It was objected againſt read- 
ing them, that the plaintiff ought not to be concluded of his in- 
tereſt in his freehold by what was done in the Spiritual Court. 

But the Court ſaid that the Spiritual Court did not by ſentence 
ouſt him of his freehold, but that it was a conſequence of the 
ſentence; and that fimony being a matter they had properly 
cognizance of (for though ſince 31 Eliz. cap. 6. the Temporal 
Courts have ju zriſdiction, yet that ſtatute has not taken away the 
Juriſdiction which the Spiritual Court had at common law) they 
ought not to ravel into the grounds of the tentences, but to give 

credit to them, as they ſhould in a certificate of marriage or baſ- 
tardy and other things which lie within their conufance, ſo that 
they muſt take him as guilty of ſimony, he being deprived of it 
in the Spiritual Court. Freem. Rep. 84. pl. 103. Paſch. 1673. 

Phillips v. Crawley. 

4. Upon a trial at bar in gement the ſole queſtion was, if Sir 
Robert Carr was actually married to Iſabella Jones by whom he 
had iſſue, and under whom the plaintitF claims. The defendant 
by way of anticipation to the evidence which the plaintiff was 
about to give, moved the Court, that the plaintiff ought not to be al- 
laved to prove a marriage between them, becauſe there xvas a ſo11- 
tence in the Arches, ian ſuit brourht againſt ber can} jactitationi 5 
maritagu ; by which it was dec reed, that there was 16 marriage be- 

Haven 


Evidence. 


teueen them, but that they avere free one of another, and that they 


might marry ſeparately, which the y afterwards did. And this fen- 


tence was now oftered in evidence by the defendant's counſel, as 
a bar to conclude the plaintiff from any proof of the marriage, 
unleſs he could ſhew that the ſame was repealed. And upon 
debate the Court were all of opinion, that this ſentence, whilſt 
unrepealed, was conclufve againſt all matters precedent, and 
_ that the "Temporal Courts mult give credit to it until it is reverſed, 
it being a matter of meer ſpiritual conuſance. And hereupon 
the phintiff was nonſuit. Carth. 225, 226. Paſch. 4 W. & M. 
B. R. Jones v. Bow. 

5. A macter which has been directly deter minad by their ſentence 
cannot be gainſaid, their ſentences are concluſive in ſuch caſes, 
and no evidence thail be admitted to prove the contrary ; but 
that is to be intended only in the print directly tried; otherwiſe it is 
if a collateral matter be colle Fed or inferred from their ſentence ; 
as where, becauſe the adminiſtration is granted to the defend- 
ant, therefore they infer that the plaintiff was not the defendant's 
huiband, as he could not have been taken to be, if the point 
tried in their Court had been married or unmarried, and their 
ſentence had been not married. Per Holt Ch. }. 1 'Salk. 290. 
pl. 30. Hill. 7 Ann. Blackham's Caſe. 

6. Proceedings in the Spiritual Court againſl the father for in- 
continency «vith the mother cannot be given in evidence againſt the 
children not deriving any title under her to the lands in queſtion, 
and the intent of reading it being to ſhew that the mother's mar- 
riage was not until after their births, was not allowed by the 
judge to be read, which the Ld. Chancellor thought hard of. 
8 Mod. 180. Win. 9 Geo. Hilliard v. Phaley. 

7. But if there was a marriage and they were divorced for con- 
fſangumity, ſuch ſentence would have been concluſive evidence to 
baſtardize the children born in wedlock before the divorce, and 
what could be better evidence in a Court of law to ſhew there was 
ue marriage than a ſentence in the Spiritual Court carried on in 
a regular ſuit, and pronounced in the life-time of the parties that 
they were guilty of fornication, and the proof of the commuta- 
bion-money paid by the father. Per Ld. Chanc. 8 Mod. 180. Trin. 
9 Geo. Hilliard v. Phaley. | 


CA. b. 59] Proclamation. 


1. Incaſe on a wager about the day on which the peace aums con- 
cluded, it was held by Holt Ch. J. that a printed proclamation 
was good evidence though not examined by the record inrolled 
in Chancery, nor proved to have been under the Great veal. 
12 Mod. 215. Mich. 10 W. 3. Dupais v. Shepherd. 

2. Proclamations , be examined with the original; per King 
Chanc. Trin. Vac. 1727. 


[A. b. 
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upon the purchate made by the deed, yet this is no 1 upon 


1 


Evidence. 


[ A. b. 60] Receipt. 


1. In debt for rent, on reference to the ſecondary to tice if all 
were paid, 
was ſhewed in ditcharge of all former arrearages 3 but per Cur. 
this is only evidence of payment of all, but is no diſcharge of 
the former arrear, unleſs it Go under 3 and ſeal, and then but 
by eſtoppel. 2 Keb. 346. pl. 25. Paſch. 20 Car. 2. B. R. Coome 
v. Denne. 

2. A receipt of the laſt half year's rent is evidence that all be- 
fore was paid, L. E. 204. cites Tr. per Pais, 211. 


LA. b. 61] Recital. 
1. It was ſaid, that if a deed expreſs a conſideration of money 


2 trial that the monies expreſſed were paid, but it ¹⁴¹ be > proved 
by tuin. Sty. 462. Mich. 1655. B. R. Thurle v. Madiſon. 

2. Recital in 4 parent of a former patent is no evidence with- 
out producing the hirit pat tent. 2 Lev. 108. Trin. N. 
B. R. reſolved in Caſe of Cragg v. Norfolk. 

3. Error of a judgment upon a demurrer to evidence in C. B. 
the bine to the ſealing and delivery of a deed being ſi- 
peenacd did not appear ; but to prove it the party's deed, they 
proved an e fort made by him thereupon three years after, re- 
citiug a proviſo within, that it he paid ſuch a ſum the deed thould 
be void; and acknowledging that the ſaid ſum was not paid; and 
a fine was levied of the very lands mentioned in the deed to 


Crawly, and by the indorſement he expreſsly cauncd it to be his 


deed, and upon this the deed was read; and now 1t was object- 
ed, that this was not good evidence, b-cauſe not the beſt the 
nature of the thing could bear, but only circumſtantial, which 
never ought to be admitted where better may be had ex natura 
ret, becauſe circumſtances are fallible and doubtful : : and 1t is 
upon this reafon that a copy of a record 1s good, becauſe one 
cannot have the record itſelf, but a copy of a copy will not do. 
Holt Ch. J. faid, Can there be better evidence of a deed than to 
own it, and recite it under his hand and ſeal? Et per totam 
Curiam judgment aſfirmed. 12 Mod. 500. Paſch. 13 W. 3. 
Dillon v. Crawly. | | 

4. A fine was produced but m9 declaring the uſes ; but a deed 


was offered 1 in evidence which did recite a deed of limitation of 


the uſes ; and the queition was, whether that was evidence? 
And the Court ſaid, that the bare recital of a deed was not evi- 
dence, but that if it could be proved that ſuch a deed had been, aud 
10, it would do, if it were recited in another; and it not being 
proved that ever there was a deed leading the uſes of the fine, 
the counſel on one {ide W the ſaid deed of recitals being at 


all read ; but the Court laid, ve c nnn der the reading of a 
0 \ ee 


e reported, that a receipt of the laſt half year's rent 
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Cvidence. 


dd under ſcal, but what uſe is to be made of it is another thing. 


6 Mod. 45. Mich. 2 Ann. B. R. Ford v. Ld. Grey. 

5. The recital of a leaſe in a deed of releaſers good evidence of 
ſuch leaſe again/? the releaſor and thoſe that claim under him ; but 
not as to others, without proving there was ſuch a deed, and 
that it was loſt or deitroyed. 


6. A. gave a bond to B. for payment of 20001 within a year 
after his death (he having ſeduced her and had a child by her) 
afterwards A. by deed-poll reciting that he had given a bond 
(as above) agreed the 2000 l. ſhould be laid out in annuity for the uſe 
of B. and the child for their lives. A. died. B. ſued the admi- 
niſtrator on the bond, but there being only one witneſs to it, and 
(though his hand-writing was proved, yet) he ſwearing that he 
did not fee the bond ſealed and delivered, B. was nonſuited, and 
brought her bill to be paid out of the aſſets. Ld Chanc. King 
held, that the recital in the deed, that A. had given ſuch 
a bond was ſufficient evidence of there having been ſuch ; that 
it is a confeſſion by the obligor himſelf, and ſtronger than a 
verbal confeſſion, being under his hand and ſeal, and decreed 
accordingly. 2 Wms's. Rep. 432: Hill. 1727. Annandale (Mar- 
chioneſs) v, Harris, & e contra. | | 


CA. b. 62] Record. 


1. When the party makes a title by record, he mw/t ſhew it 
under the Great Seal, unleſs in the ſame Court, and day is given 
to bring it in. Pl. C. 411. a. Mich. 13 & 14 Eliz. in Cate of 
Newys v. Larke. | 

2. In pleading a man cannot make himſelf a title in any caſe by 
record, without ſhewing it under the Great Seal. Pl. C. 411. 
a Mich. 13 & 14 Elz. in Caſe of Newys v. Larke. 
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6 Mod. 
Mich. og 
Ann. B. R. 
the S. P. 
ruled in 
Caſe of Ford 


3 Grey. 


Ibid. 434. 


a note 3s 
added bythe 
editor, that, 
agreeable to 
this decree, 
was a like 
decree made 
11th Dec. 
1735, b 
Ld Th 
Talbot. 
Cray v. 
Cray and 
Rooke. 


If nul tiel 
record be 
pleaded, the 
plaintiff 
muſt not fail 


to have in readineſs the record exemplified under the Great Seal, unleſs in caſe of letters. patents. 


2 Sid. 145. Per Witheringten Ch. B. in delivering the opinion of the Court, Hill, 


6 Rep, Eden's Caſe, and Bartue's Calc. 


3. A deed of uſes was loſt, and to ſupply it, evidence was 


given, that the /z/? deed had formerly been ſhewwed in evidence in the 


Exchequer upon an alienation there queſtioned, the land being helden in 
capite, and the record thereof was thewed, and this was allowed 


for evidence. Clayt. 85. pl. 131. 16 Car. before Foſter J. Ld. ' 


Wharton's Caſe. | 

4. If a record be given in evidence the jury may find it, 25 f 
it is not ſub pede figilli, if they have other good matter of induce- 
ment to prove it; but if it be given in evidence, it mult be /1:6 pede 


figilli per Roll. Ch. J. Sty. 22. Paſch. 23 Car. B. R. in Cafe of 


White v. Pynder. 


5. Indebitatus aſſumpſit for#g1. received to the uſe of the 
| | plaintiff 


1658. Cites 


C2333 


13k Evidence. 


plaintiff for fees of his oſſice of Clerk of the Peace for Oxford- 
hire; upon non aſſumpſit pleaded, it was inſiſted that the plain- 
tif had forfeited the office by not raking the oaths within the time ap- 
pointed by law, and to prove it, the record of ſeffions wwas given in 
evidence, and held good. 1 Salk. 284. Mich. 12 W. 3. B. R. 
Thurſton v. Staftord. 
6. No particular crime ſhall be proved againſt a witneſs, ex- 
cept the record of /is conviction be produced. L. E. 35. pl. 2. 


LA. b. 63] Recovery. In other Courts than thoſe of Welt 


miniter. 


A recovery 1, Upon a trial in Herefaraſbire for lands in the county of Breck- 
. noct, a recovery had in the Grand Seſſions of Wales avas produced in 
nce to a Evidence under the Great Seal of that Court ; and it was objected, 


Jury, though that the Courts at Weſtminſter could not take notice of it ; bur 
_ adjudged, that ſince the Grand Seſſions is appointed by act of 


feal of the ; . - 
Court or Parliament, viz. by the itatute of 24 H. 8. cap. 26. the Courts 


Great Seal. of Weſtminſter ought to take notice of it. 2 Sid. 145. Hill. 


m tar 1658. in Scacc. Olive v. Gwynn. 
the juſtices, | 

preter Harper, Mich. 12 & 14 Eliz. in Caſe of Newys v. Larke. - And it may be delivered in evi- 
gence ; per Witherington Ch. B. in delivering the opinion of the Court in the Caſe of O'ive v. 
Gwynn; cites S. C. But the chirograph of a fine may be given in evidence, but not delivered im 


[A. b. 64] Regiſter-Book. 


S. P. Salk. 1. A regiſter- book for entry of marriages, births, &c. is evi- 
281.in Cale dence; per Glinn Ch. J. 2 Sid. 71. Paſch. 1658. B. R. in Dud- 
of Stainer v. : | | 

Burgeſſes of ley 8 Caſe. | 

Droitwich. | 

Mich. 7 W. 3. B. R.—12 Mod. $6. S. C. & S. P. Obiter though it ſays, that there is no law for 
It, but the nature of the thing requires it. 


CA. b. 651 Rent. Diſcharge thereof. 


1. In deb? for rent, on reference to the Secondary to ſee if all 
were paid, he reported that a receipt of the laſt half year's reut was 
thewn in diſcharge of all former arrearages; but per Cur. this 
is only evidence of payment of all, but it is no diſcharge of the 
former arrear, unleſs it be under hand and ſeal, and then but by 


efioppel. 2 Keb. 346. pl. 25. Paſch. 20 Car. 2. B. R. Coomes 
v. Denne. | | 
[ A. b. 66] Rentals. 


1. Bill in Chancery by truſtees of a charity, ts ſubjeft an gate tv a 
rent of 31.135. 7d. againſt the gwners of the land, aue wwheroof was 
lately purchafor, but had reſerved money in his hands on account of this 
rent, though not certain out of what lands it avas iſſuing. Several 

Court-rolls zue re read where this rent was mentioned, but not ſaid out 
L 132 ] of what lands, others mentioned lands in ſuch a place. They read all) 
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1 os i 43 


Evidence, 


Papers, f copies of rentale given to bailijfs to calle? by and read evi- 
el:nce, that theſe bailiffs crarges themſelves with the J ms there men=- 
tizned, for the charge of the bailifts receipt that makes theſe rent- 
als evidence, ſo the bailiffs accounts. Decree for plaintiff againſt 
all defendants, they joining in defence, and it not appearing out 
of what particular lands the rent was iſſuing, ſo no remedy at 


law. Paſch. 11 Geo. in Canc. 


2. Antient rent-rolls proved by a receiver, denied to be read as 
evidence, but the decrce reverſed. April 1727. MSS. Tab. E. 
Angleſey v. Ram. 


3. A rental was but aveat evidence, unleſs payment alſo proved, 


and not ſufficient de ſe; coram Baron Cummins, at Taunton 


Aſſiſes, Hill. Vac. 1727-8. 
LA. b. 67] Reputa tion common. 


1 The judges ſhall apprehend words as they are intended 
in places, where the land demanded lies. Palm. 102. Paſch. 
17 Jac. B. KK. 

2. Uſage may expound antient charters where the words are 
obſolete and obicure, and may hear ſeveral ſenfes, but contra 
where the charter is of modern date. The reputation and decla- 
ration of 1 may be given in evidence to explain old words in a 
eonvezance in the deſcription of an eftate or lands; coram Baron 
- "_ at Launceſton. 

3. Ni 0 witneſſes Jhould be aſked howw the defendant ffands affected ; 
but i if th the defendant gives evidence of a general reputation, it may be 
anſwered by particular inſtances on the other tide fer the King. 
Comb. 337. Trin. 7 W. 3. B. R. The King v. Hains, Alderman 


4344 


of Worceſter. 
4. The copy of a private act of parliament may be given in evi- 


dence, and if upon collateral 1/ſue it is to be proved that ſuch a one 
was juſtice of the peace or baronet, Wc. common reputation is ſuf- 
ſicient proof without ſhewing the commiſſion, or letters-patent 
of the creation. L. E. 89. cites 'T. per Pais, 220. 


[A. b. 681 Rule of Court. 


It was ruled by Treby Ch. J. of C. B. at Guildhall, Paſch. 
10 „ W. 3. that if at the trial at niſi prius a rule of the Court of 


C. B. or B. R. be produced under the hand of the proper officer, there 
is no need to prove it to be a true copy, becaule it is an original. 
Ld. Raym. Rep. 74 . Selby v. Harris. 


[LA. b. 69] Seals of Courts. 


I. A recovery under the ſeal of Brecknock is evidence; per Wi- 
therington Ch. B. 2 Sid. 146. Hill. 1658. 

2. The ſeal of C Jefter may be given in evidence 3 ; per Wither- 
— Ch. B. 2 Sid. 146. Hill. 1658. 


3. The 


132 


3 Mod. 8. 


in Atkin's 


Caſe - And 
ſee Palm. 
102. 


WT | Evidence, 


z. The Courts at Weſtminſter ought to take notice of the. 


feal of the Grand S:/ſtons in Wales, their authority being by act of 
parliament, and the profits of thoſe ſeals are appointed to be paid 
into the Court of Exchequer; per Witherington Ch. B. 2 Sid. 
146. Hill. 1658. | | 

4. Moreton Serjeant ſaid, that he never ſaw the ſeal of any 
Court denied in evidence. Keb. 21. pl. 62. Paſch. 23 Car. 2. 
B. R. in Cate of Trowell v. Caſtle. 


L 133 J (A. b. 70] Sentence. In the Exchequer, as to Goods forfeited. 


1. Upon a ſeiſure of goods, as brandy, &c. if the property is 
once determined in the Exchequer upon an information, &c. and the 
defendant acquitted, the zitle ſball nat ofterwards be drawn over 
again in anther action. So if goods are condemned, the party is 
bound by this, and ſhall not have liberty aſterwards to conteſt this 
in a collateral action; coram Baron Price, at Bodmyn. Trin. 


Vac. 1716. | 
LA. b. 71] Signet Manual of the King. 
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1. In caſe between A. & C. in Chancery, the King by letters 
under his ſignet manual certified the manner and ſubtance of the 
agreement between them, and it was allowed as proof beyond excep- 


tion. Hob. 213. pl. 271. 9 Jac. Abignye v. Clifton. 


PP 1 
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[A. b. 72] Similitude of Hands. 


1. In debt upon a ſongle bill for the payment of 200/. on demand, 
upon non eſt factum pleaded, one witneſs gave fuil evidence of the 
ſealing and delivery. On the other ide 204 produced a perſon 95 the 

ume name and ſurname euith the other ſubſcribing witneſs, WP? gc- 
knowledged that the hand was very like his, but that it was not his 
hand, and that he never knew either :f the parties, nor the other awi- 
neſs, neither cauld the other witneſs jay that he was the man ; and 
both their reputations being proved good, Holt Ch. J. ordered 
both to write their names, which they did, and left it to the jury, 
who found for the plaintiſff. 6 Mod. 167. Paſch. 3 Ann. B. R. 


Oſbourn v. Hoſier. 
LA. b. 73] Things done or ſworn at another Trial. 


But Dole- 1. In an action of debt for tythes the caſe was, theſe tythes were 
rige J. held in Jeaſe to F. far life, remainder to the plaintiff for life ; aid at a trial 
1 for theſe tytbes had by F. the firſt tenant for life in poſſeſſion, ſeveral 
he in re- witneſſes were examined, which are dead; and it was now moved 
mainder rhat the depoſitions taken in that cauſe might be read as evidence for the 
hive atone av tenant for life in remainder ; but it was denied, becauſe he in 


eſtate, and 5 : a l 
f it leemed remainder was neither party or privy to the firſt ſuit. 2 Roll. 
to him that Rep. 211. Mich. 18 Ja. B. R. Shotbolt v. Frances. | 


— when it was for the ſame title, may be examined for him in remainder; but Ho 


d 
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45 


Cie 


Evidente. 133 


24 this caſe is, he ſaid that it cannot be ſo, becauſe it appears that there was vin in bringing the 
Lat ſuit, upon which the trial was in the Court of Wards, tor the tenant tor lite ang he n remainder 
for life ſhall not be prejudiced by the recovery and judgment nad againſt the particular tenaut for 
life ; for thele are privies to the action, and privies in intereſt, and recoveries has * privies to the - 
action ſhall not prejudice privies in interett, for they are ttrangers to the ſuit, and the action mielu 
have been brought againſt the other alſo who were ptivies in inteteſt; aud this was agreed to by all. 
Ibid. 212, | 


2. The evidence given upon an iudictment cannot be offered by — 224 
either party as evidence upon an appeal of murder brought for the fame 2 S. P. 
offence, but the witnefſes on the indictment muſt appear them- accordingly 
ielves to give their own teſtimonies. Nether can the evidence on 
an inditment of treſpaſs be given in evidence on an action of treſpaſs 
although the witneſſes ſhould be dead. Sid. 325. Paſch. 19 Car. 2. 

B. R. Sampſon v. Tothill. 5 | 
3. Information againſt Buckworth for a perjury ; upon not 
guilty pleaded, a witneſs <vas produced to prove the perjury; what 

2 is fince dead ) favere at the trial in which the ferjury 
a, ſuppoſed to be committed ; and this was allowed by the opinion [ 148 } 
of two judges againſt one. Mich. 20 Car. 2. B. R. Raym. 170. 
Buckworth's Caſe. 

4. One legatee ſball Fave benc/it of depefitions taken by another le- Fqu. Ab. 
gatee to prove aſſets. 1 Vern. 413. pl. 390. Mich. 1686. Coke v. 22 fl. 3» 
Fountain. 

5. Ejectment to prove a pedigree; it was allowed to ſhew that 
the defendant had at another trial for part of the ſame eſtate pro- 
duced a deed of releaſe, which had a clauſe in it to prove the pe- 
digree. Objetted that it was no evidence, becauſe the now 
plaintiff was not a party, et res inter alios acta non nocet, and it 
is not mutual. And depoſitions taken to perpetuate the teſtimony 
of witneſſes if the witneſs ſhould die, are no evidence but onl 


between the parties to the ſuit, ſed non allocatur. For here the 


defendant may give this deed. in evidence of the will, and it is 
reaſonable the plaintiff ſhould have advantage to prove it viva 
voce, becauſe the defendant bath the deed in his cuſtody, ani 
may diſprove the witneſs if he ſwore falſely. Carth. 79, 89. 
Mich. 1 W. & M. in B. R. Eccleſton v. Petty, alias Speke. 

6. In caſe, the plaintiifs preſcribed to have a farthing for 


_ every quarter of malt brought by any of the weſt-country bargcs 


to London. On the general iſſue a trial was at bar, where the 
Þlaintiff offered in evidence four ſeveral verdicts at nfs prius again/t 
four weſt=country maltflers ; and the Court admitted them to be 
given in evidence, though the defendant was neither party ar privy 
to theſe records ; for it is as reaſonable that a recovery againſt a 
ſtranger thould be given in evidence as that payment of the duty 
ſhould be proved by other ſtrangers which was never yet doubt- 
ed. Carth. 181. Hill. 2 & 3 W. & M. in B. R. The City of 
London v. Clerke. | 

7. And per Ho!t Ch. J. If a rd ef a manor claims ſuit of his 
tenants ad molendinum by cuſtom, &. and in an action recovery 
is apgunlſt one tenant, that recovery may be given in evidence in 
a like action to be brought againſt other tenants upon the _—_ 
| | | above, 


above, unleſs the defendant can ſhew any covin or colluſion be- 


tween the firſt action. Quod nora, Ibid. ; 
8. Ordered upon a long debate, that the depoſitions of wit- ; 
neſſes taten in a cauſe thirty years ſince about the ſame matters, being ( 
mcumbrances and damnifications, e be made uſe of in this cauſe, a 
witneſſes being dead, though that ſuit were between other parties 7 
from whom theſe claim nat; and the Cate between Trinity 4 
Hall and Doctors Commons cited, and between Charlton and = 
Vaughan. 2 Freem. Rep. 184. pl. 258. Paſch. 1692. In Curia C 
Cant. Terwit v. Greſham. | t. 
9. If a man was ſworn a witneſs at a former trial, and gave cvi-- 11 
dence and died, the matter that he gave in evidence at the former = 
trial may be given in evidence at another trial by any perſon who v 
heard him ſw car it at the former trial. Reſolved at a trial at bar. 
Ld. Raym. Rep. 730. Mich. 8 W. 3. in B. R. Pyke v. Crouch. do 
10. It was reſolved Mich. 8 W. 3. in B. R. upon evidence in ** 
a trial at bar, | th 
1. That /egatee cannot be a witneſs 79 prove tie will, becauſe the 5 
legacy is deviſed to him, unleſs he has releafed the legacy. But de 
aſter ſuch releaſe he will be a good witneſs to prove the will; if by 
the counſel of the other ſide have permitted ſuch legatee to be ſworn, nd 
and to be examined as a witneſs to prove the vill, without having ** 
taken exception againſt him, they cannot afterwards except againſt | par 
his evidence for the reaſon that he was a legatee. 
2. If the duplicate of a will be written by the direction of the £97; 
t-tator, and ſent by him to a ſtranger to keep it ſafely, and the Stat 
granger ſends back a letter to the teſtator, in which he makes men- , 
Fi tion that he has received the ſaid will; after the death of the ö wk 
ſtranger ſuch letter may be read as circumſtantial evidence, to that 
prove that ſuch duplicate of the will was ſent by the teſtator to . 
the ſaid ſtranger. | | | 5 
3. If a man produced as a witneſs for the plaintiff in ejectment . 
confeſſes that there ⁊uas ſuch a will made as the defendant's counſel ſaid, 
pretends, and under which the defendant makes title to the lands in | 3 
queſtion ; yet that is not ſufficient proof, to prove that there was vi 
ſuch a will, but he will itſelf ought to be produced, or other legal a diff 
prof made of it. | | | the C 
4. If ſeveral eflates in remainder be limited in a died, and one of tho 
the remainder-men obtains a verdict for him in an action brought e 
againſt him for the ſame land, that verdict may be given in evidence _ 
forfthe ſubſequent remainde-man, in an action brought againlt nga 2 
him for the ſame land, though he docs not claim any eſtate under „ 
the firſt remainder-man, becauſe they all claim under the ſame thes's 
deed. Ld. Raym. Rep. 730. 1. Mich. 8 W. 3. on a trial at bar. the in, 
Pyke v. Crouch. | — Mo f 
11. Conviction at ſuit of the King for battery, &'c. cannot be _ 
given in evidence in an action of treſpaſs for the "7 battery, tis h, 
nor vice verſa. 12 Mod. 339. Mich. 11 W. 3. in Caſe of King 467 5 
v. Warden of Fleet. | 8 - ond 
12. The /ike law of an u/urious contra. Ibid. Mich. 11 V. 3. I xt 4 


13. No 


wy» WW 


Evidence, 


13. No record of conviflien or verdift can be given in evidence, 
but ſuch wheresf the benefit may be mutual, viz. where the defend- 
ant as well as plaintiff might have mads ule of it, bring it inte 
Court, and give it in evidence in caſe it did for him. So if the 
record had been for the plaintiff's advantage, and that they could 
not give it in evidence, the defendant ſhould not give it in evi- 
dence for that very reaſon; and this was reſolved at another trial 
at bar before this term, between SHERWIN AND SIR WALTER 
CLaKGEs, where a verdict between the Earls of Bath and Moun- 
tague, upon the very fame point and title now in queſtion, viz. 
the legitimacy of Chriſtopher Duke of Albemarle, was denied 
for evidence. Ibid. 12 Mod. 339. Mich. 11 W. 3. King v. 
Warden of the Fleet. | 

14. In an inquiſition againſt the Warden of the Fleet for miſ- 
demeanors, whereby he was to forfeit his office, a prifoner who 
had given bond to be a true prifoner was produced to prove that 
the warden ſuffered him voluntarily to clap reſolved, that a 
conviction of the warden 1191 the priſoner”s evidence of an eſcape would 
be no evidence againſt the warden in deb? an the bond to be brought 
by the warden againſt the priſoner, ſo as to let it aſide as a bond for 
eaſe and favour, nor in action of falſe impriſonment. by the pri- 
ſoner for retaking him, becauſc it would not be between the /ame 
parties, 12 Mod. 339. Mich. 11 W. 3. King v. Warden of the Fleet. 

15. Evidence given at a former trial, and betwweer other parties, 
Sc. is not evidence in another trial, &c. L. E. 32. pl. 60. cites 
State Tr. 2 vol. 354. 380. 385. 

16. By Jeffries, though in ſtrictneſs we do not uſe to admit of 
what others have ſworn at another trial, unleſs the party be dead 
that ſwore it; yet the priſoner is ſemething indulged ſi far as to be 
admitted to prove it, L. E. 278. pl. g. cites Oates's, 2 vol. State 
Tr. 40. 

17. No evidence ought to be given of what an accomplice has 
ſaid, eſpecially if not in the ſame indictment. L. E. 32. pl. 61. 
cites State Tr. 2 vol. 436. | 

18. Vet a priſoner may bring evidence to prove the witneſs gave 
a different teſtimony before a juſlice of peace, or at another trial; but 
the Court will not command the depoſitions taken before the juſ- 
tice to be produced for him to make uſe of. L. E. 32. pl. 62. 
Cites 2 vol. State Tr. 578. | 

19. Anſwer in Chancery by a mother cannot be given in evidence 
againſt the children not deriving any title under her to the lands in 
queſtion, and the intent of reading it being to thew that the mo- 
ther's marriage was not till after their births was not allowed by 
the judge to be read, which the Lord Chancellor thought hard ot. 
8 Mod. 180. Trin. 9 Geo. Hilliard v. Phaley. 

20. In treſpaſs, the defendant produced a deed under the plain- 
of hand and ſeal, whereto were witneſſes names, but becauſe they 
id no prove the witneſſes dead, nor that they were gone to lea, 
though they alledged it, it was not permitted at firſt to be given 
in evidence; but afterwards ufcr proof, that it was read at a fer- 
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mer trial, it was ſuffered to be read. Freem. Rep. 84. pl. 103, 
Paſch. 1673. Phillips v. Crawley. 

21. Where a new trial is directed hn the ſame iſſus betæveen the 
ſame parties, and a witneſs examined at a former trial dies before the 


ſecond trial, depoſitions made by him in Chancery whence the 


iſſue was directed, and alſo what he ſwore at the former trial may 
be given in evidence. 2 Wms's. Rep. 563. Hill. 1729. Coker 
v. Farewell. Ts 

22. On feigned iſſue from the Exchequer to try a caſſom about 
grinding at Bovex-1Mills in Devon by all the inhabitants of the pa- 


riſh, former decrees were admitted t5 be read in evidence, and ſaid 


that former verdicts about cuſtoms had been admitted as evi- 
dence, although not concluſive evidence; at Exon aſſiſe, Lent, 


1731. 
[A. b. 74] Torn Papers, Books, &c. 


1. In an action upon the caſe for taking the profits of the under 
clerk of the treaſury, a note obtained by the Ld. Finch maſter of the 
office formerly, / the officers ſubſcription that they zuere but ſervants 
(which by Allen for the plaintiff is no more than ſome pariſhion- 
ers ſubſcription to pay tythe in kind) which will not bind others; 
which the Court agreed, and refuſed to let it be given in evidence, 
eſpecially part being cut off. 1 Keb. 258. pl. 36. Paſch. 14 Car. 2. 
B R. Whitchurch v. Pagett. 

2. To prove tdking of the oath, &c. in the Act of Uniformity 
a certificate was produced that had only a fal] bit 4 wax upon it. 
Per Twiſden if it were ſcaled, though the ſeal was broken off, yet 
it may be read as we read recovertes after the ſeal broken off ; and 
aid he had ſeen adminiftration given in evidence after the ſeal 
broken off, and /o wills and deeds. 1 Mod. 11. pl. 34. Mich. 
21 Car. 2. B. R. Clerk v. Heath. 


UA. b. 55] Transfer Books of a Company. 


I. Tranifer beate of a company were allowed as evidence. 


- Mod. 129. Hill. 1 Ann. B. R. Gery v. Hopkins. 
| LA. b. 76] Verdict. 


1. A verdict againſt ane under whim either plaintiff or defendant | 


claims may be given in evidence againſt the party fo claiming. 
Contra if neither claim under it. L. E. 95. pl. 22. cites Duke v. 
Ventres. Mich. 1656. B. R. Try. per Pais, 206. | 
2. Finding by ſpecial verdict, or admiſſion by former pleading 
is good evidence, unleſt the contrary appear; agrecd per Curiam. 
Keb. 720. pl. 3o. Paſch. 16 Car. 2. B. R. Lee v. Boothby. 
3. In an cjectment brought by a rever/ioner, or in debt upon flatute 
of E. 6. by a proprietorsf tythes, they may give in evidence a verdict 
fer a former leſſee, becauſe the parties to this action could not have 
been parties to the former ſuit in that the then preſent leſſee 


could be only party. Hard. 47 2. Hill. 19 and 20 Car. 2. Rufh- 
. worth v. Pembroke. | 
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3. Verdi au 0 former trial ought not to be read as evidence æn But in 5 
n neu trial in the ſame cauſe. Per Saunders Ch. J. 2 Show. 255. cer n 


pl. 262. Hill. 34 & 35 Car. 2. B. R. Rogers and Ux' v. dants on the 


Goddard. 12me metier 
it may. 
Carth. 187. Hill. 2 & 3 W. & M. ia B. R. City of London v. Clerk. — For if it were in atftrm- 
ance of plaintiſf 's title they could not read it; as being between other parties; and what would not 
be evidence for one ſhall not be for the other. But notwithſtanding the verdict was read to let them 
in to give evidence that a witneſs produced by plaintitf had ſworn now directly contrary to what he 
ad ſworn at the trial, 12 Mod. 343. Mich, 11 W. 3. Sir Walter Clarges v. Sherwin. 


5. Upon a trial at bar, in ejectment it was refolved per 
Curiam, that if a plaintiff hath a title to ſeveral lands, and brings 
an ejement againſt ſeveral defendints, and recovers againſt one, he 
ſhall not give that verdict in evidence againſt the reſt, becauſe 
the party, againſt whom the verdict was had, might be relieved 
againſt it if erroneous, but the reſt cannot, though they claim 
under the fame title, and all make the ſame defence. 3 Mod. 141. 
Mich. 3 Jac. 2. B. R. in Caſe of Lock v. Norborne. 

6. So if tavs tenants will defend a title in ejectment, and a verdict 
ſhould be had again/? one of them, it hall not be read againſt the 
ether unleſs by rule of Court. Ibid. 142. 

7. But if an anceſtor has a verdict, the heir may give it in evi- 
dence, becauſe he 1s privy to it ; for he who produces a verdict 
muſt be either party or privy to it, and it never ſhall be received 
ngainſt different perſons, if it does nit appear that they are united iu 
r:teret ; therefore a verdict againſt A. ſhall never be read againit 
B. For it may happen that the one did not make a good detence 
which the other may do. 3 Mod. 142. Mich. 3 Jac. 2. B. R. 
in Caſe of Lock v. Norborne. 

8. Verdict in a civil cauſe may be given in evidence in @ crimi- 
nal cauſe ; but not vice verſa ; and Court ſaid, they would hardly 
grant a new trial where a verdict might become evidence im a Cris 
minal cauſe, 12 Mod. 319. Mich. 11 W. 3. Richardſon v. 
Williams, | 

9. If defendant ſued upon a forged bond, brings caſe for ſueing 
him on a forged band, a verdict therein will be evidence for him. 
Per Serjeant Darnell. 6 Mod. 234. Mich. 3 Ann. B. R. 
Selby v. Green. | | 


LA. b. 77] Water Courſes. Diverting them. 

1. In treſpaſs upon the caſe in turning part of a courſe of water Bendl. 215. 
running from a ſpring in C. by a conduit to his houſe The fi. 24% > 

. 3 . and the 
evidence was that A. finding an antient pipe in his yard, through oleadings, 
hich the water was conveyed to the plaintiff*s houſe, put a quill and 
a cork into the ſaid main pipe, and fo drew water te ſerve his houſe, 
and ſtopped it as he pleaſed, and after his death his wvife continued 
to do the ſame ; and it was held that the action lay; for every apcu- 
ing was a new diverſion, D. 319. b. pl. 17. Mich. 14 & 15 Eliz. 
Moore v. Brown, 


M 2 | 2. In 


Mich. t W. 


_ | Evidence, 


Skin. 178. 2. In action on the caſe a ſpecial verdict was found that the 


Sera pfhntiff was ſeiſed of a ſtream running through his land; and 


nad viſare ; g 
vu. that about /xty years ſince he had erected a water-mill upon his own 


Lev. 133. freehold; and likewiſe it was found, how that the defendant was 


- pong 25 feijed of an antiznt dam upon the ſame ſtream above the plaintitt's 


chwaite S. mill, and how that the defendant had pulled down the faid dam, 


C. adjudged and thereby diverted the ſtream from the plaintiff's mill, where- 
k oh . upon the plaintiff coramences this action. Pollexfen argued for 
C. B. and the plaintiff, and cited Palmer 29. a. and 1 Cr. 575. and took 


judgment that to be a clear caſe, that the fream being the plaintiff's, the de- 


* fendant could not divert it, and fo held the Court, that an action 
$4. Hevic. had lain for diverting a ſtream, though no mill had been erected; 
ehwaite v. and that therefore it need not be fbewwn to be an antient mill, as it 
| Palmer. muſt where he preſcribes to have a water-courſe, where the 
L 138 J water is not his own; as the Court ſaid was the meaning of 
& M. in B. Luttereli's Caſe, 4 Rep. 80. for there preſcribing to the water- 
R.the S. C. courſe he ought to ſhew that they were antient mills, but here 
b e he need not: ſo the Court ſeemed wholly for the plaintiff, for 
&-med:; but here the ſtream is his own, ſo there needs no preſcription. 
Holz Ch. J. Skin. 65. pl. 10. Mich. 34 Car. 2. B. R. Palmes v. He- 


laid, that if hlethwalt. 


the cauſe 


nad been 6 
tried before him the plaintiff ſhould have proved his mill to have been an antient mill, or been 


nonſuit.—3 Mod. 48. S. C. in B. R. aud judgment aiirmed. —Show, 64. S. C. adjornatur. 


CA. b. 78] Year Books. 


1. To prove the cuſtom of a manor relating to copyholders about 
cutting down of trees, the book-caſe of 14 E. 3. tit. Bar. Fitz. was 
given in and avowed for good evidence. Godb. 235. pl. 326. 
Mich. 11 Jac. C. B. in Caſe of the Biſhop of Chicheſter v. 
Strodwick. | | 
2. A year-book is evidence to prove the courſe of the Court. 
1 Salk. 281. Mich. 5 W. 3. B. R. Stainer v. the Burgeſſes of 
Droitwich. Ls 5 


(B. b) What Things may be given in Evidence. 
Variance in Time or Place, &c. 


I. FE VIDENCE which is contrary to that in iſſue, or which is 
not anſwerable to the matter in iſſue, is not good; as no- 
thing paſſed by the deed, and evidence that it is not his deed is not 
good, for it is contrary to the iſſue, and to that which he ac- 
TI in his plea by implication. Kitch. 241. cites 5 H. 4. 
o. 2. 
Quere, for 2. Upon not guilty in treſpaſs de uxcre rapta, et abducta cum 


the an, honis viri in London, it is no evidence for the plaintiff, that the 


brouzhthim 


is guilty adultery was committed in Southwark, and in Ratclif in Middleſex, 


whence 


ö 


IIill. 2 Geo. 2. Pitt v. Norman. 
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whence the defendant conveyed her to Richmond in Surry ; for enerelly, 


this does not prove the defendant guilty in London. Dy. 256. b. 
pl. 10. Mich. 8 & 9 Eliz. Anon. 


3. In ejeFment the plaintiff declared of a leaſe 14th Jar. and the 
evidence 1vas of a leaſe the 13th, it is well ; for if it was ſcaled and 
delivered the 13th, it was a leaſe the rack 4 Le. 14. pl. 52. 
Mich. 32 Eliz. C. B. Frice v. Fofter. 

4. Though an ejectment be laid on a certain day, yet if it be 
proved ta be at any time before the ation brought, er after the leaſe 
made, it will do, but not otherwiſe. 1 Bulit. 122. Paſch. g Jac. 
Hall v. King. 

5. If the zreſpa/r in the dec laration is laid i in one day, and the 
evidence is of treſpaſs in anacher, it is well whether the time be be- 
fore or after the day laid. So if a promiſe is laid to be made one 
day, if this be found to be made of another, yet it is gobd. 
1 Roll. Rep. 353. pl. 1. Paſch. 14 Jac. B. R. in Caſe of Cooke 


v. Lankaſter. 


6. Vet a declaration was, that a 7 WIPER for ſuch a conſidera- 
tion in certain to him given 3074 UrFober 11 Fac. promiſes to pay fo 
many quarters of barley before fuch a feaſt next following, & c. whercas 
the reſtatar wwas dead before 40th Ueitcher it Fac. and held, that 


this” Dyer 
would have 
it towns e- 
ally, 


the miſtake being in the day of payment of the quarters, which 1 129-3 


were to be paid at ſuch a feaſt enſuing 3oth October 10 Jac. 
the defendant might have excuſed himſelf by the death of 
the teitator, and the iſſue is variant, and contract not the 
ſame, {ſuppoſing the 30th October had been in teſtator's life- 
time. 1 Roll. Rep. 353. pl. 1. Paſch. 14 Jac. B. R. Cooke v. 
Lankafter. 

7. In an information for an Malt, Se. at 1 evi- 
dence of an aſſault at Weſtminſter is good. T. g. W. 5. Per 
Holt. 

8. If the petition to the Lord Chancellor mentioned i in the de- 
claration recites, that the bankrupt <vas indebted in 300 J. and the 
petitton produc eil at the trial recites, that he was indebted in 500 J. 
yet that is no material variance. 1.d. Raym. Rep. 741. Kirne 
v. Smith, & al. : 

In an action for money which certain Eaſt-India goods 
were fold for at auction, the plaintiff in his declaration ſet forth 
part 4 the articles of ſale in hæc verba, but not the whole. Upon 
which Mr. Kettleby took an exception, that there was a variance 
between the declaration and the evidence; and the Ch. J. at 
Nif Prius in Guildhall allowed of the exception; accordingly 
the plaintiff was nonſuited. Barnard. Rep. in B. R. 303. 
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(C. b) Proof. Good or not, though it comes not 
fully up to the Suggeſtion. 


N debt upon a recognition the detendant pleaded nul tiel re- 

cognition, upon "which ifſue was joined, and a recognition 
uon condition was certi ed, and held good evidence to maintain 
this iſſue; for recognition up condition is a recognition. Hob. 55. 
per Hobart Ch. J. cites 36 E. 3. 5. 

2. So it is if the variance of the contract be in the things ſold ; 
for it cannot be the tame contract. D. 219. b. in pl. 11. 
cites 21 E. 4. 

The plaintiff pleads a leaſe ſimply, and gives in evidence a leaſe 
4 conditicn, and for that, that the conditicn is performed, it is 
good; for the evidence proves the effect and Chance of the 


iſſue, and for that it is good. Kitch. 242. cites 14 II. 8. 20. 
4. In action on the ca/e by the huſband on an afſumpſit made to . 


Bim; the evidence was, that it was made ts his ⁊uiſe, to which he 
agreed ; this is good. Kitch. 242. cites 27 H. 8. 29. 

5. It in formedon in deſcender on a gift in frank marriage, upon 
traverſe and iſſue of the gift, a deed of gift in free marriage, 
with a remainder over to the demandants being given in evidence 
will not maintain demandant's writ. Plow. 14. a. Arg. Hill. 
4 E. 6. in Caſe of Reniger v. Fogaila. | 

6. If plaintiff ls: en a leaſe by parol, and the ſame is tra- 
veried, * of a leaſe in JO will not maintain it. Plow. 14. a. 
Ibid. | 

7. So of an agreement; a ſpecial agreement will prove it. Pl. 
C. 8. b. Arg. Hill. 4 E. 6. in Caſe of Keniger v. Fogaſſa. 

8. In delt: o pe Ver m covenants, whereof one aas, that be ſhould 
nat cut any trees to do woſle, the plaintitt aſſigns the breach in cut- 
ting down twenty caks ; defendant pleaded that he did not cut 
twenty, nor any of them, whereupon iſſue was joined, and the 
plaintiff proved ten caks only to be cut doxun, yet held ſufficient evi- 
dence to maintain the itlue; for the cutting of the ten oaks mult 
needs be a breach of the covenant not to do waſte. Dy. 115. b. 
pl. 67. Paſch. 2 & 3 P. & M. Teril v. Dune. 

9. In a writ of entry of ſeventy acres of land in H. the tenant 
pleaded, that one C. was ſeijed in fee, and leaſed the land to him for 
/ife, &c. the demandant replied, and hkewiſe made a title under 
the faid C. abſque hoc, that he leaſed to the defendant modo & 


forma, & c. and the jury found that C. and fix ethers were ſeiſed of 


the ſeventy acres, and of a meſſuage i in H. &c. to the uſe of the ſaid C. 
and that they all joined in a leaſe of the ſaid houſe with the appur- 
tenances unts the tenant ; one queition was, if this demiſe by ceſtui 
que uſe and his feoffecs jointly, be matter ſuſſicient to maintain 


the iſſue for the tenant. D. 158. a. pl. 31. Hill, 4 & 5 P. & 


M. Drew v. Marrow. 


10. Iſſue was taken upon the cuſtom of a maner relating to 


a cpybeld ate, whether the aid ought to hold for /ife, — 
e 


| 
| 


Evidence. 


the evidence proved only during her avid5whood ;, and ill; quod 
nota. Heath's Max. 84. cites 1 & 2 Eliz. Dyer. 192. 

& Upon; iſſue that by the cuſtom of B. the widew of every Copy= 
holder in fee-tatl or life i ts to enjoy it jar life, evidence of enjoying it 
durante viduitate won't do, for it is a leſs eſtate. Dy. 192. a. 
pl. 23. Mich. 2 & 3 Eliz. 3. Linſey v. Dickſon. 

12. Debt en a bargain for 20. upon non debet the defendant 
may give in evidence that the bargain was only for taventy marks. 
Dy. 219. b. pl. 11. Mich. 4 & 5 Eliz. Bladwell v. Sleggin. 

13. In treſpaſs the defendant pleaded, that one Tindal was 
ſeiſed in fee by proteſtation, and died ſeiſed, and that the land 


deſcended to the defendant ; the plaintiff replied, and traverſed 


the ſeiſin in fee, upon which they were at iſſue, and the en- 
dence to prove the ſeiſin in fee was, that Tindal was e, <7” 
long time before he died, and aliened, and never was ſeiſed after + 
was ſaid that this evidence did not maintain the jſſue, for the 
ſeiſin in fee upon which the iſſue was taken, muſt be in- 
tended a dying ſeiſed, and not a general ſeiſin at any time during 
his life, and Peryam and Anderſon were of that opinion. 
4 Leon. 97. pl. 200. Trin. 29 Eliz. Paſton v. 'Townlend. 

14. In replevin jor 1009 beaſts, the defendant juſtifies by reaſon of 
property, and in itlue thereon the de ofendant i in evidence may ſurmiſe 
a leſſer number, and drive the plaintigg ie prove @ greater member, and 
what he fails of ſhall go in mitigation of damages, not- 
withſtanding that the number in the plaint be by the defendant's 
plea quodammodo admitted. 1 Le. 43. pl. 54: Mich. 28 & 29 
Eliz. C. B. Wood v. Foſter. 

15. G. P. brought 7re/þaſs againſt L. parſon of the church of 
D. for the taking of certain carts loaded with corn, which he claimed 
as a portion of tythes i in right of his awife, and ſuppoſed the treſpaſs 
to be done the 27th of Auguſt 29 Eliz. and upon not guilty it was 
given in evidence on the defendant's part, chat the plaintiff deli- 


vered to him a licence to be married, bearing date the 284% of Aug. 


29th Eliz. and that he married the plaintiff and his ſaid wife the 
fame day, ſo as the treſpaſs was before his title to the tythes. 
And it was holden = the whole Court, that that matter did 
abate this bill; but it was holden, that if the treſpaſs had been 
aſſigned to be eee one day after that, it had been good; 
but now it is apparent to the Court, that at the time of the treſ- 
paſs aſſigned by himſelf, the plaintiff had no title, and therefore 
the action cannot be maintained upon that action, for which 
cauſe the plaintiff was nonſuit, Le. 104. pl. 138. Paſch. 30 Eliz. 
B. R. Pawlet v. Lawrence. 

16. The plaintiff declared of a leaſe made by the houſe er college 


of St. Thomas, and zhe leuſe ſhewn in evidence aue by the maſter 


cf the houſe or hoſpital, and yet well; for the variance is not ma- 
terial; becaule college and hofpital are all one. 1 Le. 215. 

Mich 32 & 33 Eliz. 3. C. B. Cheney v. Smith. 
17. e to deliver the plaintiff certain monies in London, 
gwhen the Plaintiff delivered to the defendant certain bread claths 
N 4 ; there ; 
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Mo. 873. 
pl. 118. 
H:!l. 11 lac. 
Whitlock v. 
Harding. 
Upon the 
u hole mat- 
ter, the in- 
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there; upon non aſſumpſit pleaded the jury found a ſpecial ver- 
dict, that She aſſump/it was, that the plaintiff ſhould deliver certain 


broad cl:th, ſome of pheaſant colour, and the other of other ſeveral co- 


leurs; the Court thought, that the ſpecial matter thus found 
maintained the declaration; and that the defendant ought to have 
Pleaded that the afſumpſfit was thus ſpecial, and traverſed the general 
promiſe in the declaration. Ma. 460. pl. 659. Paſch. 39 Eliz. 3. 
Cheney v. Hawes. 

18. His freehold muſt be intended his own freehold, and in his 
own right, and finding that it was the freehold of the avowant's 


wife is not ſufficient. Cro. El. 524. pl. 52. Mich. 38 & 39 Eliz. 


B. R. Bonner v. Walker. 
19. If the ſuggeſtion be, that the parſon or proprietor of the 


rectory, and his predeceſſors had twenty acres of paſture, and 


twenty acres of wood in fatisfaction of the tythes. If the wit- 
neſſes prove the twventy acres of paſture, but do not prove the taventy 
acres of word, it is proof futhcient. For the ſubſtance is proved, 
that he held land in ſatisfaction. Cro. E. 736. pl. 4. Hill. 
42 Miz. B. R. Auſten v. Pigot. 

20. A. promiſed B. o pay him fer ſuch beaſts as J. S. ſhould buy 
of him, ſo much as J. S. ſhould agree to pay for them at any future 
time. B. fold J. S. ſeveral beaits partly for ready money, and 
partly upon truſt. This is within the promiſe. Cro. E. 807. 
pl. 9. Hill. 43 Eliz. B. R. Philips v. Turner. | | 

21. In treſpaſs the deiendant pe d a deviſe to him and his 
heirs, which being traverſed modo & forma, and iſſue hercupon 
the will given in evidence deviſed the lands in this manner, to J. S. 


for ninety-nine years, and that J. S. ſhall have all my lands of in- 


heritance if the law abiil allow it him, and held good, for the law 
allows it to be a deviſe in fee. Hob. 2. Hill. 8 Jac. Widlake 


tent appears v. Harding. 


to paſs the 


inheritance ; for an eſtate for life after ninety-nine years is of little value, and could not be intended, 


Godd. 2607. pl. 29c. 


Wedlock v. Harding. S. C. but mentions it as a deviſe to his coufin Harding 


for eight years, and alſo that his couſin Harding ſhould have all my inheritances it the law will; and 
ad ed per tot. Cur. that this was a deviſe of the meſuage in fee, and that all his other inheritances 


pa d by the faid will by thoie general words. 


22. In cafe againſt ſheriff for an eſcape, it was found that the 
party was taten in execution by the former ſheriff, and not by defend- 
ant, but delivered by him to defendant ; yet the impriſonment and 
eſcape being found, plaintiff had judgment. Cro. J. 380. pl. 8. 
Mich. 13 Jac. B. R. King v. Andrews. 

23. If the iſſue be whether J. S. was taken by force of cupuſdam 
brevis de copias ad ſatisfaciendum ; a taking by force of an alias cap. 


is good to maintain this iſſue ; for alias & pluries are but diſtinc- 


tions of numbers, a capias is the ſubſtance, and an alias capias 
with a little addition that * be ſpared. Hob. 54. Trin. 
13 Jac. per Hobart Ch. J. Foſter v. Jackſon. 


24. Yet on this iſſue a taking by force of a capias pro fine, or a 
capics ttlagutum with a prayer of the pl intiii to remain in execu- 


tion for him is not ſuſſicient to maintain the iſſue; for though he 
be 


6 oe oo one ae he 


kk, yu 


Evidente. 


be taken by a capias, and alſo holden ad ſatisfaciendum, yet he 
was not taken by force of a ca. ſa. which is a kind of writ cer- 
tain. Hob. 55. per Hobart Ch. J. Ibid. 

25. But if the iſſue had been whether taken by a capias at the ſuit 
of 4. a taking by force of a capias at the ſuit of B. and then a deli- 
very of a capias at the ſuit of A. who thereupon charged him with 
this ſuit, is good evidence to maintain this 1fſue ; for as to this 
execution it is in law a new taking. Hob. 55. per Hobart Ch. ]. 
Ibid. | | 

26. $9 it is if it be proved, and found that the defendant cut 
down ten = for the very iſſue in law is waſte or no waſte, 
the reſt is but certainty of form. Hob. 53. in Caſe of Foſter v. 
Jackſon. | | 

27. In replevin, the defendant made conuſance, fer that P. was 
ſoiſed of ſiæ acres of land, Fc. in fee, and granted a rent=charge out of 
it to ( the plaintiff M. his ſon in tail, and for the rent arrear he 
avowed the taking the cattle, &c. The ue was, that the rent did 
not paſs by this grant, Hobart ſaid, that the avowwant ought to prove, 
that the grantor was ſeiſed of fix acres or mere, but not leſs, as four 
or five acres, if he would maintain this iſſue. Winch. 15. Trin. 
19 Jac. Bennett's Cale. 

28. In a replevin, iſſue was «vhether one and all whoſe eſtate he 
had in a manor had ufed to tether their horſes to ſtakes in a place called 
B. ab & poſt feſtum Pent. annuatim, and the jury found that 
they had uſed [5 to ds in vigil. Pentecsfles, in feſis Penteceſles, die Lune 
in ſeptimana Penteceſtes aut pofltea ad ſuam libitum annuatim ; and 
adjudged, that it did not maintain the preſcription, becauſe it was 
more large, and aſo gave a choice. Hob. 64. pl. 66. Trin. 
22 Jac. Johnſon v. 'Fhroughgood. 

29. In aſſumpfit far 11 1. lent to the defendant at ſeveral times, it 18 
no evidence for the defendant, that he owed only 101.” for the action 
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being for diverſe things the plaintiff ſhall recover the rol. and 


be barred for the reſidue, otherwiſe when the contract is entire, 
and fo of an entire aſſumpſit. Dy. 219. b. pl. 11. marg. cites 
3 Car. in Scace. Walter v. Boats. 

30. The point in iſſue was, 7 FJ. S. deviſed lands to J. N. 
and his heirs or not; the finding a deviſe to B. for years remainder 
to F. N. and his heirs is not a finding according to the iſſue; for 
the iſſue is upon an immediate deviſe in poſſeſſion. Jo. 224. pl. 5. 
Paſch. 6 Car. King v. Newdigate. 

31. In an action of zreſpaſs for taking of a ſtack of corn if the de- 
fendant pleads not guilty, and the jury find him guilty of five quar- 
ters of grain provenientibus of parcel of the ſaid ſtack, it is good evi- 
dence, and good verdict. P. 10 Car. B. R. between Anguiſh and 
Methold adjudged, it being moved in arrelt of judgment. 'The 
declaration was, that he took unum acervum ſiliginis Anglice a 
goalfeſteade or ſtack of rye; and the jury as to eight combes, 
and two buſhels ſiliginis de infrafcripto acervo ſiliginis in nar- 
ratione ſpecificatos found the defendants guilty, and for the re- 


ſidue not guilty ; and this adjudged good evidence, and a good 
| yerdict, 


242 Evidence. 


verdict, and this afterwards Tr. 11 Car. affirmed in writ of error 
in the Exchequer- chamber by the whole Court. 2 Roll. 684. 
Trial (F. f) pl. 6. | 

32. Aſſumpjit was brought for 101. money lent ; the defendant 
leaded non afſum#/it, and the judge admitted him to prove payment 

| befere the action brought, which if the defendant can do, then there 

was no conſideration to charge him in this action. Clayt. 71. 
pl. 123. Aug. 1639. before Vernon and Henden, J. Bieſbic's 
Caſe. 

33. In an action of waſte for cutting and felling of trees upon 
nullum vaſtum fecit, if the ; jury find that he rooted the trees, and 
d | nt cut them, that is a variance. 2 Ro. Ab. 720. cites Trin. 
7 Jac. in . B. 

34. Aſſumpſit for the price of a beaſt, and declares that the 
agreement to pay ſo much as the beaft ſhould be worth reaſonably, and 
the witneſs proved the agreement to be that the defendant v9ul4 

give content for it ; and this was ruled good evidence to prove the 
promiſe laid, and in common ſenſe the words amount to ſo 
much. Clayt. 148. pl. 271. Aug. 1650. before Thorpe Judge 
of Niſi Prius. Bland v. Tenant. 

35. An action upon the ca/e was brought againſt one for 
nuſance in digging a hole in ſuch a way, whereby the plaintiff as he 
was travelling in that way with his horſe did fall into the faid hole and 
Rt: himſelf, to his damage, &c. 'To which the defendant pleaded 

L 143 J dt guilty, and the plaintiff gave in evidence that one J. S. his ſer- 
| 3 was driving his horſe in the ſaid way, and for that the defend- 
ant had digged the aforeſaid hole in the ſaid way, the plaintiff's 
horfe fell therein, and was {poiled, and rendered thereby unfit fer 
ſervice ; but held no good evidence to maintain the iſſue; Roll 


Ch. J. held that it ought to find the way and the hole digged, 


and all the matter conducing to the iſſue, and therefore let the 


verdict be quaſhed, and a new venire awarded. Sty. 335. Trin. 
1652. B. R. Anon. 

36. If in treſpaſs defendant in pleading doth entitle himſelf 
to a h2ufe and land, to hold of the lord according to the cuſlam of his 
manor, and upon a trial he gives the cſlom in evidence /7r the 
lands only, that will not maintain the iſſue. Brown's Anal. 14. 


Words im- 37. On a declaration, quare defendens crimen felome ei iinpe- 


dards „ ſuit, the plaintiff cannot give in evidence words only but act, as 


felony will arreſting, charging or convening him before a juſtice of peace 
not be proof for felony. Raym. 61. Mich. 14 Car. 2. B. R. Sanders v. 


f | 1 9 but 
there mult Edwards. 


be proot of ſome acts adjudged. . 282. Mich. 3 W. & M. Haynes v. Rogers, — 


38. If one fail of his proof in 1 the ſame nature his plea is, it is 
ill.” Heath's Max. 33. 


Keb. 7275 39. There is a difference as to the e on a declaration 
3: Of a treſpaſs quare clauſum & alia enormia; for when it ariſes ex 


let v. Ship- 
pr 5. C. lurpi cauſa, the particular wrong may be given in evidence on 


«22 it vas ſuch a general declaration under the words (alia enormia) becauſe 


the 


q 
4 
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the law will not compel the party to ſhew it on record, but in * e 
all other caſes the ſpecial matter muſt appear in the declaration, 4 e 
nor ſhall any evidence be given of facts that are not in It. alia enor- 
Sid. 225. pl. 17. Mich. 16 Car. 2. B. R. Sippora v. Baſſet. mia, ane 

ave in evi. 
dence that the defendant came as ſuitor to his daughter for two years and defiled her, - the Court 
conceived it might be well given in evidence, without ſaying quod inſultum fecit ſuper filiam ſuam, &c, 
and lo of the wife, and that this is the better way, 


40. At Guildhall in an aim for words per quod maritagium 
amiſit, upon evidence the plaintiff proved part of the words only, 
but proved hat by reaſon of theſe words maritagium amiſit ; and 
ruled by Holt Ch.] to be well enough, for it is ſuſſicient if the 
plaintiff proves the loſs of marriage by reaſon of any words in the 
declaration. Skin. 333. pl. 3. Hill. 4 W. & M. B. R. Geary 
v. Connop. . 

41. If a man byngs frover fr a ſhip, and upon the evidence Comb. 378. 
it appears that he has but the ſitecnib parth of it ; this is good, . =* ** 
and the intereſt of the others may be given in evidence in miti- 


- gation of damages. Skin. 640. pl. 4. Patch. 8 W. 3. B. R. in 


Caſe of Dockwray v. Dickenſon. 

42. Where the ime of payment 1s pajt at the time of acceptance of 
a bill of exchange, the acceptance can be only to pay the money, 
and if the defendant was to abſurd as to promiſe ta pay the money 
ſecundum tenorem ville, yet that is no more in law now than a pro- 
miſe to pay the money generally ; but it is better to declare an a general 


promiſe to pay the money. 1 Salk. 127. pl. 8. 10 W. 3. B. R. 


Jackſon v. Pigot. | 
43. In caſe for words ſpoke of a woman, whereby ſhe 4% her 
marriage with J. N. Holt Ch. J. refuſed to let evidence be given 
of a loſs of marriage with any body but J. N. 2 Ld. Raym. 
Rep. 1007. Hill. 2 Ann. at the Sittings in Middleſex. Anon. 
44. In caſe for running over the plaintiff's barge with his ſhip, 
Holt Ch. J. would not ſuffer any damages to be recovered for the 


goods, becauſe not ſet forth particularly, ſaying, they ought 79 be 


ct forth ſpecially; as where an action is brought for burning his © 144 J 
houſe ; / in caſe for words, per quod fhe loft her marriage with J. S. 
& alis perſonis, he ſaid he would not ſuffer them to give in evidence a 
boſs of marriage with any body but J. S. I Salk. 287. pl. 22. Hill. 
2 Ann. at Guildhall, Martyn v. Hendrickſon 
43. In treſpaſs quare clauſum fregit in D. if the defendant 6 Mod. 115, 
pleads liberum tenementum, and iflue is thereupon joined, it is 3 En 
ſufficient for the defendant to ed any cloſe in auhich is his Free- es 
hold, but if the plaintiff gives the cloſe a name, he muſt prove a free- 
hold in the cloſe named. Adjudged in C. B. and athrmed in error 
in B. R. 2 Salk. 453. pl. 2. Hill. 2 Ann. B. KR. Helwis v. 
Lamb. 8 
46. In lacal aims as in treſpaſs quare clauſum fregit, the 
plaintiff cannot prove a treſpaſs but where he lays it, nor lay it in 
any other place than where it is, % it is otherwiſe in ations 
tranſitory, ſo that a proof of a trover for trees cut down 1 = 
| and, 


7 
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3 
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land, is good upon a declaration of trover in Middleſex. i Saik. 
290. pl. 20 Trin. 7 Ann. Brown v. Hodges. 

47. Aſumpſit for meat, drink, Ec. found by the plaintiff for the 
de efendant, upon evidence it appeared that ir wwas found for the de- 
fendant's apprentice and not for himſelf, and held that the plain- 
tiff could not recover * this general count. Coram Prat 


Ch. J. apud Guildhall. Mich. 5 Geo. 
48. Action upon the ca/e plaintiff declared that whereas Le had 


put a gelding to the defendant to be depaſtured, the defendant promiſed 


ſalvs cuflodiendum to the ſaid gelding, but that he had fo imordinateſy 


rid the ſaid gelding that by means theresf the gelding died. The Ch. 
J. was of opinion that the plaintiff had not proved the declara- 
tion, becauſe he had ns evidence that the de efendant promiſed ad falw 
euſftodiendum eundem, but only that the plaintiff put him to the de- 


' fendant to gtaſs. Coram Prat Ch. J. Hill. 6 Geo. apud Weſt- 


minſter, Ford v. Oſborn. 


(D. b) Proof. At what Time it muſt be, 


1. P ROOF of the thing for which the aſumęſit is made need 
nat be before the action is brought, but may be 1 in the action, 


Show. 845. cites Grichth's Caſe. 
2. So in debt upon bond not t bunt in a park. [bid. cites 


7 Rep. 2. Fitzh. Barr. 241. per Belknap. 


3. 1 W. M. cap. 16. ſect. 2. No e, of femeny ſhall be | 


zi ven, n the party ſuppoſed to be guilty of it be then living, ar 
were in his life convicted of the faid fimony at common law, ar 
in ſome Eceleht ae Court. | 


4 E. b) In what Caſes new Evidence thall be given. 


1. IN an attaint the defendant may give new evidence, but not 


the plaintiff. The reaſon ſeems, becauſe the defendant is 


to defend himſelf. D. 212. a. pl. 34. Paſch. 4 Eliz. Kent v. 
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Paramor. 

2. An appeal was 2 the M [after of the Rolls decree, and it 
was a queſtion whether new evidence that had ariſen betaveen the 
hearing and decree and the appeal ſhould be received, and it was 
held per Lord Keeper; Holt Ch. J. and Powel ]. that all the 
matter at the Rolls had fallen to the ground on the appeal, and 
it was now the ſame thing as if nothing had ever been done in 
it, and by conſequence the new evidence ought to be admitted. 


6 Mod. 287. Mich. 3 Ann. B. R. per Holt Ch. J. in Caſe of St. 
Clement's v. St. Andrew's Tait. | 


(F. b.) 


Evidence. 
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(F. b) What Evidence the Parties may inforce 


each other or Strangers to produce; as Court- 
Rolls, Books of Account, Church-Books, &c. 


1. 1 N an action of fal/e impriſonment againſt the officers of the Col- 

lege of Phyſicians, the Court will not make a rule for the 
plaintiff to inſpect their books. Lord Raym. Rep. 253. Mich. 
9 W.3J. Groenoelt v. Barwell. | 

2. A difference ariſing between an impropriator and the pariſbion- 
ers concerning the right of an houſe, he brought an ejectment, and 
moved, that the church-wardens might ſhew him the pariſh-bocks, 
and give him copies of what concerns his litle, and they might be pro- 
duced as evidence at the trial; and ſaid, that fuch copyholders, 
on ſuch motions, have frequently had rules for the ſteward to 
grant copies, and that the Cour:-rolls be produced at the trial ; 
but, per Curiam, Fhis caſe differs from the caſe f copybolders, becauſe 
all the tenants of the manor have an intereſt iu the Court-rlls ; but, 
in the principal cafe, the impropriator hath a diſtinct intereſt 
from the pariſhioners; for it was not a parochial right, but a title, 
which is now in queltion, and therefore it was not reaſonable that 
the pariſh books be produced, which would be to thew the de- 
tendant's evidence; beſides, church-wardens are not a Cor- 
poration without the parſon. 5 Mod. 395. Patch. 10 W. 3 
Cox v. Copping. | | 

3. Ljectient for a houſe by the imprepriator againſi the church 
 evardens of the pariſh of Aldgate ; Eyre for the plaintiff moved, 
that he might have a rule to ſee the Pari bebe, upon ſuggeſtion 
that they would make the title appear, and that they were com- 
mon books belonging to all the pariſh, and that it did not differ 
from the caſes where a rule is granted for the defendant to fee 
Court rolls and the books of a corporation; but denicd per Cur. 
for where the parſon claims a diſtinct intereſt from that of the 
pariſh, it is not reaſonable to compel the pariſh to diſcover their 
title by ſhewing the books, which are kept only for their own ute, 
but the title of the copyholder depends upon the Court-xolls; to 
of corporation-books, which differ from the preſent caſe. Id. 
Raym. Rep. 337. Paſch. 10 Will. 3. Anon. 

4. An information was preferred again/? the defendants being 
euſtom-houſe officers, for forging of a bond ſuppoſed to be given by 
a merchant to the King for fis cuſtoms. And nein wes made 
on behalf of the proſecutor, to have the cuſtom-houſe books, in which 
the entries were made, c. brought into Court to convict the de- 
fendants; but the motion was denied, becauſe the ſaid books are 
a private concern, in which the profecutor has no intereſt, and 
therefore it would be in effect to compel the defendants to pro- 
duce evidence againſt themſelves ; and the Court never makes ſuch 


rules, 


Carth. 42 r. 
491. . 
r Salk. 41, 
8. E. 
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rler, but only of records, or deeds of a public nature. Ld. Raym. 
Rep. 705. Mich. 13 Will. 3. The King v. Worſenham, & al. 
* 5. A rule to produce the ca/h-book of the India company, and the 
> Mod. 127, transfer-bo2t of bank-ſiock at a trial. 2 Ld. Raym. Rep. 851. Hill. 
P. 1 Ann. Geery v. Hopkins. | 
6. The defendant and eight others were incorporated under 
an act made in the 39 Eliz. by the name of the Surveyors of the 
highqways of Ayleſbury in the county of Bucks, and were truſtees 
of a charity called Beard gift. An information was preferred 
- againſt the defendant for executing this office, being an office of 
truſt, without having took the oaths, contrary to 25 Car. 2. to 
which he pleaded not guilty ; and now Mr. Raymond moved jor 
a rule, that the proſecutor might have tuo books produced which theſe 
ſurveyers kept, in which they entered their electians, and alfa their re- 
ceipts and diſburſements ; and that he might take copies of what 
he thought neceflary, and that the books might be produced at 
the next aſſizes at the trial; but per Curiam denied, becauſe they 
are perfectly of a private nature, and it would be to make a man 
produce evidence againſt himſelf in a criminal proſecution. 2 Ld. 
Raym. Rep. 927. Trin. 2 Ann. The Queen v. Mead. 
7. The plaintiff, and likewiſe the defendant, and ſeveral others 
were part-oaners of a ſhip, and the defendant received ſeveral ſums 
of them for the uſe of the ſhip, and gave receipts for what he received, 
and afterwards he laid out the faid ſums in the ſhip and voyage, 
of which he kept an account, and in which book allaauaucet avere made 
him for avhat he fo laid cut, which book belonged ts the plaintiff, and to 
the defendant, and all the part-oauners, but wwas now in the paſſeſſion 
of the plaintiff, who brought an indebitatus aſſumpfit againit the 
defendant for ſo much money received to his (the plaintiff's) | 
uſe; upon affidavit of this matter, the Court aua, moved, that the { 
plaintiff might produce the book at the trial, or give the dejendant co- 1 
pies of what allowances had been made, that he might uſe it as evi- 1 
dence for him at the trial, but it was denied; *tis true, if cove- 
nant is brought on an indenture, and the defendant ſwears he 
never had a copy, the Court will not compel him to plead till 
the plaintiff give him a copy; but here the plaintiff ſhould have 
taken up his note upon his account allowed, and he was truſted 
with the book by all the parties concerned, and if he breaks his 
truſt, you muſt ſeek for remedy in equity. 6 Mod. 264. Mich. 
3 Ann. B. R. Ward v. Apprice. | 1 
8. On a motion in cafe for a falſe return to a mandamus, that 0 
the plaintiff might have the „gt of the books of the corporation to 0 
take copies of them in order to be made uſe of on the trial (to | t 
prove the election of a bailiff of Bewdley) a rule was granted for 
2 
t 


Am Ao_ —— mAh a 


taking copies of any thing relating to the election, but nothing 
elſe, for.theſe books are public things, and ought to be ſcen, and 
are made uſe of in this caſe, and on a quo warranto againit the 
q corporation there may be a rule to produce the books themſelves, | vl 
4 A caſe was cited, that it had been ruled in Caſe of the Zaft- ST 
N 8 | India 2 
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India Company, for them to produce their books. On a queſtion 
between two copyholders, any one of them may move for a rule 
to have the ſight of the books and rolls of the manor. Paſch. 
6 Ann. B. R. Slade v. Walter. 

9. But on a gueſtion betabeen tos perſons 2 had a right to the 
mauer, the Court denied a rule to produce the e of the ma; 
at the trial, it being out of the common cafe when 7 18 eee, 
two tenants. Patch. 6 Ann. C. B. Wood v. Whitcomb. 

10. N. B. The Court will not order the copy of a charter, nor 
the charter itſelf to be produced, becauſe the ſame is inrolled, 
— a copy may be had from the record. | 

. On motion by dean and chapter, leave was not given to 
:nſpect books, and papers of the veitry of the pariſh of St. Mar- 
garet Weſtminſter on a queſtion about the right of nominating a 
clerk of the pariſh, which was between the pariſh and the dean and 
chapter, being but a private thing, and no public concern, but 
only between private perfons as to the right of nomination. 
Paich. 13 Ann. B. R. Turner v. Gethin. 

12. In Caſe between Dr. Bennet and Inhabitants of Cripple- 
gate, the pariſh-books were admitted as evidence both for the 
_ plaintiffs and defendants, as alfo books belonging to the dean and 

chapter of St. Paul's, in which were enten leaſes made by the 
predeceſſors of the leſſor vicars of Cripplegate. In this caſe, 


Court of B. R. ordered plaintiff ſhould have an inſpection of the 


pariſh-books and copies of what he pleaſed. Coram Prat Ch. J. 
Hill. 5 Geo. apud Guildhall. 

13. Rule for defendants to ſhew cauſe why an information in 
nature of a quo warranto ſhould not be exhibited for exerciſing the 
office of bailiffs of Droitwitch, and on motion, it was ordered, that 
they might have acceſs to the books of the corporation in order to 
make their defence. Mich. 7 Geo. B. R. The King v. Little- 
ton, & al. 

14. The Court ordered defendant at plaintiff's expence, to 
give hirn a copy of the articles jor Epſom races, and produce the 
fame at the trial. Defendant was the {take-holder, and plaintiff, 
whoſe horſe won the guineas or plate, could not proceed to trial 
without the articles. Barnes's Notes in C. B. 316. Mich. 8 Geo. 2. 
Gracewood v. 

15. This was an action brought upon the ſtatute 9 Annæ, 
againſt defendant, deputy poſt- maſter of Carliſle, for the penalty 
of 50ol. for his perſending a perton to vote at the laik election 
of members to ſerve in parliament 3 defendant moved for intpec- 
tion of the corporation-bogks ; per Cur. defendant is laid to be an 
elector, and having a right to vote, he is intitled to inſpect the books 
by the at of pai lament ; to this purpoſe the books are publick, 
and therefore let defendant have the ir ſpection of that part of 
the corporation-books where the names of the freemen are en- 
rolled, and copies at his oven expence. Barnes's Notes in C. B. 
154, 155. Trin. 10 Geo. 2. Richards qui tam, &c. v. Pattinſon. 


made accordingly; (Reeve Ch. J. abſent though it was objeQed, that the plaintiff was no freeman, 
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and ought not to be admitted to inſpect the books to make evidence for his action, nor is here any 
affidavit, that the right of election is in the free men; but it was anſwered, that the plaintiff has a right 
dy being plaintiff in the action to {ce what relates to the fact on which the action is grounded, 


16. Defendant moved for leave to inſpect the b-oks of the Ce- 
nick Lamp-effice, and had a rule to ſhew cauſe, which was diſ- 
charged; per Cur. the proprietors of theſe lamps are nt a cep 
ration, their books are not publick, nor do they appear to be 
truſtees for defendant. Barnes's Notes in C. B. 155. Irin. 11 
& 12 Geo. 2. Smith v. Huggins. | 


L 148 J (H. b) In what Caſes a Special Matter may be 


grven in Evidence. 


1. C OM MON, rent-ſervice, rent-charge, licence, &C. ought to be 


pleaded, and not given in evidence upon general iſſue, contra 

of leaſe if land for years. Br. General Iſſue, pl. 81. cites 25 H. 8. 

2. If allen pleads frank, and of frank-eſtate he may give Ma- 

umiſſion in evidence; for this is manumiſſion in fact. Br. General 
itue, pl. 82. cites 25 H. 8. 

3. But where he is manumitted by act in law, as ſuit taken 

againſt him by his lord, or obligation made to him by the lord, 


or leaſe for years, &c. for thete are manumithons in-law, of 


which the jury cannot diſcuſs, and therefore ſhall be pleaded. 
Br. Ibid. | 

4. In treſpaſs for breaking his cloſe and beating his ſervant, and 
carrying away of his goods. Upon not guilty pleaded, the jury 
found this ſpecial matter; ſcil. That Sir T. B. was ſeiſcd of the 
land, where, &c. and leaſed the ſame 79 the plaintiff and one A. 
which A. aſſigned his moiety to C. by whoſe commandment the 
defendant entered. It was moved that that tenancy in common be- 
twixt the plaintiff and him, in whoſe right the defendant juſhified, 
could not be given in evidence; and fo it could not be found by 
verdict, but it ought to have been pleaded at the beginning. But 
the whole Court was clear of another opinion, and that the ſame 
might be given in evidence well enough. 3 Leon. 83 and 94, 

pl. 123. and 137. Mich. 26 Eliz. B. R. Roſe's Calc. 

5. N penſcever a man cannot take advantage of the ſpecial matter 
by way , pleading, there he ſhall take advantage of it in the evi- 
dence. For example, the rule of law is that a man cannot 
juſtify in the killing or death of a man, and therefore in that caſc 


he ſhall be received to give theſpecial matter in evidence, as that 


it was fe defendendo, or in defence of his houſe in the night 
againſt thieves and robbers, & c. Co. Litt. 283. a. 


6. In any action upon the caſe, treſpaſs, battery, or of fal/c 


impriſen ment againſt any juſtice of peace, mayor or bailiff of city 
or town corporate, headborough, portreve, conſtable, tithing- 
man, collector of ſubſidy or fifteenth in any of his Majeſty's 
Courts at Weſtminſter, er elſewhere, concerning any thing by 

4 | any 
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uny of them done, % ven of any of their offices aforeſaid, and all 


other in their aid or aſſiſtance or by their commandment, &c. 
they may plead the general iſſue, and give the ſpecial matter for 
their excuſe or juſtification in evidence. Co, Litt. 283. 

7. A defendant cannot in any action upon net guilty pleaded, 
give in evidence a /icence, but he may give a gift in evidence. 
Brown's Anal. 15. 

8. In an action of treſpaſe, where the defendant pleads no- 
guilty, and makes title by a ſ{ranger, it is no evidence to ſay, that he 
commutted the treſpaſs by the commandment of the flranger, but 
ought to plead the fame, as he muſt do the licence of the plain- 
tif himſelf. Ibid. 

9. It the defendant pleads nil devet to an action of debt upon 
a contract, he may give in evidence, Mat the contract Was con- 
ditional, or he may plead the fame without traverſe. Ibid. 

10. The like upon non offumpfit pleaded to an atFron upon 
the caſe. 

11. Upon the plea of u detinet, the defendant cannot give 
in evidence a mortgage. Brown's Anal. 15. 

12. Neither can the defendant upon ſuch iſſue give in evi- G 149 0 
dence, that he had the thing of the plaintiff as a pledge for money 
wot yet paid. Brown's Anal. 16. 

13. In debt upon an eſcape, if the defendant plead no eſcape 
made, he cannot give in evidence us arreſt, Brown's Anal. 16. 

14. Upon the iffue #97 dim//it to an action of debt for rent upan 
a leaſe-parol, the plaintiff cannot give in evidence a /eafe by deed, 
but he may give a /eaſe conditional, as an agreement conditional 
in evidence. Br. Anal. 16. 

16. Upon non e fuctum pleaded generally the defendant may 
give in evidence, that the plaintiff afterwards pulled the feal off 
from the deed ; dubitatur. Brown's Anal. 16. 

17. Bu upon non eff factum pleaded generally the defendant 
may give in evidence ie literatur. Brown's Anal. 16. 

18. The like upon delivery of the deed as an gem, Brown's 
Anal. 16. 

19. Debt for the arrears of rent upon leaſe for years; upon 
uil debet per patriam pleaded, it is good evidence to prove gud 
non dimifit. Brown's Anal. 16. 

29. Debt for the ſale of a horſe for 40 5. the defendant may 
plead nil debet, and give in 0. Wb BY that the ſale vas of rab 
horſes fir 49s. or of an ox for 40-5. and good. Brown's 
Anal. 16. 

. Treſpaſs for taking of goſtaæube, not guilty pleaded, and evi- 
dence given, that the defendant has a leaſe of the wwoods where the 
hawks were taken, and good, becauſe he thereby makes a title to 
himſelf. Brown's Anal. 16. 

22. In treſpaſs not guilty is pleaded, and the defendant gives 
in evidence a leaſe for years, and good, but ſecus of a leaſe at adi, 
becaule that is determinable at pleaſure. Brown's Anal. 17. 

22. In treſpaſs de bonis coptis, the defendant pleads on cep. 
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arid gives in evidence, that he recovered the ſame goods by verdia, 
and had them delivered to him in execution, and good. Brown's 
Anal. 17. | | | 

24. In treſpaſs, and not guilty pleaded, the evidence was, 
that the property was to J. S. who gave them to the defendant, 
and good. Brown's Anal. 17. | | 

25. But in treſpaſs, where not guilty was pleaded, the evi- 
dence was, that the property awas ts F. S. and that the defendant 
as his ſervant, and by his commandment took the goods in the 
count and ill; for he thereby confeſſeth the tretpats, and yet 
juſtifies the ſame. Brown's Anal. 17. 

26. In treſpaſs, not guilty awas pleaded, the evidence was, that 
locus in quo, Cc. fuit liberum tenementum J. S. who licenſed the 
defendant to enter, by virtue whereof he entered accordingly 
but no good evidence, becauſe it is a juſtification. Brown's 
Anal. 17. . | 5 

27. In treſpaſs of battery, and not guilty pleaded, the evi- 
dence was, that the battery was done in the defendants own de- 
fence, and ill. Brown's Anal. 17. | 

28. In covenant the iſſue was, whether the defendant had made 
an eſtate ſufficient in Black Acre to the plaintiff or nat, and the evi- 
dence was, that the eſtate was not of ſuch a value, and ill, for 
if is not anſwerable to the matter in iſſue. Brown's Anal. 17. 

20. Debt upon an obligation for /et?:ng one go at large upon a 
mainpriſe, and doth not ſay the plaintiff is ſerif, the defendant 
may plead ſpecially, and fo conclude his plea by way of nn % 
factum, but cannot plead nm ef factum generally, becauſe con- 

trariant. Brown's Anal. 17. | | 
E160] 30. In treſpaſs quare clauſum fregit, it is a plea in abatement to 
| ſay that the plaintiff is tenant in common with another, but cannot 
be given in evidence upon not guilty, as it may where one te- 
nant in common brings treſpais againſt the other. Vent. 214. 
Trin. 24 Car. 2. B. R. Anon. | 

31. In replevin upon non cepit pleaded, property cannot be 

given in evidence. Per Hale. Vent. 249. Mich. 25 Car. 2. B. R. 
1 in Caſe of Wildman v. Norton, | = 
1 In debt againſt leſſee, he may plead nil debet, and give 
ſwered by the expulſion in evidence. Vent. 258. Patch. 26 Car. 2. B. R. 
provingthat Anon. | 
Mis was by > | | 
the leaſe of the leſſee. Vent. 277. Mich. 27 Car. 2. B. R. Per Hale Ch. J. in Cafe of Hodg- 
in- v. Kobſon and Thoraborough. - | | : 


33. In an aſſumpſit for money pan a ſule of goods, defendant 
pleads non affumpfit ; he may give in evidence an evietion of the 
goods to mitigate the damages. Per Hale Vent. 267. Hill. 
26 & 27 Car. 2. B. R. Anon. h 

1: Mod. 34- If a citizen is choſen pan 4 London, and the mayor and al- 
£72. 5. F. dermen refuſe a reaſonable excuſe, the party is not bound by ſuch 
. mY. refuſal, becauſe he may give it in evidence upon i, debet pleaded 
C.—L4. in an action of debt brought for the fortciture, and there the va- 

ne | lidity 
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lidity of the excuſe will be tried by a jury. Carth 483. Paſch. Rum Rep. 
11 W. 3. B. R. Per Holt Ch. J. in the Caſe of London City 57% f. 
V, Vanacker. | Per Holt 


Ch. ].—; Mod. 442. S. C and ».P.— 


35. Trover by adminiſtrator on the inteſtate's poſſeſſion, de- 
fendant cannot give in evidence a ab on the general iſſue, 
otherwiſe if on adinini/trator's own poſſeſſion. 1 Salk. 285. pl. 17. 
Mich. 1 Ann. coram Holt Ch. J. at Nit Prius. Blainſield v. 
March. | 

36. One pointenant, or tenant in common, or partner cannot 
bring trover, and if he does, 'tis good evidence on the general 
Hue of not guilty. But if one jointenant brings trover agi]. 
a flranger, in that caſe the defendant may plead it in abatement, 
but cannot take advantage of it in evidence. 1 Salk. 290. pl. 29. 

Trin. 7 Ann. B. R. Brown v. Hedges. 


In Account. 


1. Debt upon arrears of account, the defendant ſaid that he owed u . 
him nothing & forma, and gave in evidence, that there was no ſuch 5 Pp. 50 
account ; and Newton ſaid for law, that the evidence is good, 


and al/ he may ſay in evidence if there was account, that yet he ces , 


him nothing, and yet he might have ſaid for plea, no ſuch account. 
Br. General Iſſue, pl. 7. cites 20 H. 6. 24. 


2. In debt upon account before auditors, the defendant may plead —_ 
nihil debet, and give in evidence that 1s ſuch account. Br. General 5, P. 
Iſſue, pl. 39. cites 9 H. 7. 3. Per Fineux. 

3. And in debt upon a leaſe for years, if the defendant pleads 
nihil debet, he may give in evidence that non dimiſit prout, Oc. 

Quzre inde. Ibid, 


In Annuity. 


1. In ſcire facias of annuity againſt a parſon, if he pleads that not 


 parſon, he may give in evidence nation, and the jury is bound 


to find it. Br. General Iflue, pl. 62. cites g E. 4. 49- 


* 


In Appeal. | | L 181 J 


1. He who pleads not guilty in appeal, cannot give in evidence 
that he was ſheriff and hanged him, Br. General Iſſue, pl. 46. 
cites 12 H. 81. | wn, 

2. Or that he was a foreſter and killed him flying. Ibid. 


In Aſſets, 
I. Debt againſt executors, if they are at iſſue upon aſſets enter 
mains, it is good evidence that they have ſold the land by the will of 
the teſtator, and have the money. Br. General Iſſue, pl. 4. cites 


N 2 2. 8 


151 Euyuidence. 


2. So that they have recovered in treſpaſs 2, goods taken in the 
life of the teftator. Ibid. 

3. So in deb? of 101. to prove that they have to the value of 431. 

Ibid. $ | | 


- 

3 
„ 
3 
4 
z K 


In Baſtardy. 


Br. Villen- 1. Baſgardy was pleaded im the plaintiff in whom the defendant had 

* pleadeil willeinage, and the defendant ſaid, that the efpouſals were ar 
D. Sc. which continued all their lives, within which time the 
plaiatiff was born, & non allocatur, by which he concluded over, 
and ſo mulier and not baſtard, and prayed that all be entered & no: 
allccatur; for nothing 4vas entered but mulien and not baſtard. 
Br. General Iflue, pl. 13. cites 19 H. 6. 17. 

2. In aſliſe of mortilanceſtor, the tenant ſaid, that he awas ready ta 

bear the recognizance, and in evidence would have boftardized th: 
Plaintiff, and was net ſuffered ; for he has pleaded again? him 
as muler ;, but the aſſiſe was charged upon all the points of the 
writ, but in this caſe the tenant cannot baſtardize him ; and fo 
ſee that it ought to have been pleaded. Br. General Iflue, pl. 34- 
cites 12 Aſſ. 3. | 


t 

As to Common, | 

1. In affiſe by commoner, where the lord has approved, and the ; 

plaintiff has common to land in this vill, and in ancther will he fhatt l 

cake the firft vill for plea, that he has taventy acres there, and by pro- 0 

teflation that he has forty acres in another vill ta which he has com- 5 
man here, and e upon the inſufficiency of the common, and give 
the matter in evidence that he has common appendant there ta hi; 
land in ſeveral wills. Pz. General Iſſue, pl. 83. cites 16 E. 3. 

and Fitzh. Common, 9- | 

2. In treſpaſs the iſue «vas upon preſcripticn to common, with ſa * 

many beafts time out of mind, and gave in evidence common for cauſe ve 

of wicinage ; and it was held no evidence; for the h hall be 8 


intended by preſcription culy, and the evidence is preſcripiiau and con- 
federation tbat the one ſluil have common with the ;ther. Br. General 


live, pl. 96. cites 13 H. 7. 13. | | 

z: In action on the cafe for d:flurbing the plaintiff in enjoyment 7 

hi common, the defendant may plead the general iſſue, and give . | ba 

the ſpecial matter in evideuce. 8 Mod. 120, 121. Hill. g Geo. 1. | ta 

Moſte v. Bennet. 5 * 
In Debt. „ 
| | | | is} 
Br. Dette. 1. A ſervant is retained taking yearly 205. or a robe of the price of for 
- SC 207: which is arrear, the defendant ſuid, that be has poid the robe 4 
gearly at D. in the county of S. Sc. And per Moyle he ſhall —_ 
F 152 J ty nil debet, and give the ſpecial matter in evidence; for 4 
| it amounts to non debet, &c. Br. General Iſſue, pl. 27. cites alt 

'9 E.. 36. | ter 


2. But 


Evidence, 
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. But where the payment is of anther thing than of money the Br. Dette. 


per Littleton, Choke and Needham J. Ibid. 


. 1 : 1 1 388 * i, cites'S, 
plea is good, and he hall not be compelled to the general iſſue; . ““ 


3. And the detendant may plead, that the plaintiff departed out of Br. Dette. 
his ſervice, and ſhall not be drove to the general iſſue, quod nota Fl. ! _ 


bene. Ibid. | | 
In Debt againſt Corporation. 


Cites 8. C. 


1. In debt againſt an albot a man may count generally, that the Br. Abbe. 


1o/. borrowed came to the uſe of the houſe, and thew in evidence pl. 
how, as in %ig of bread and beer, or in defence of a ſuit againſt 
the abbot, ar ew reparations, &c, Br. General Iſſue, pl. 21. cites 


422 I 6:56. - | 
| In Debt againſt Executors. 


1. In debt againſt J. S. executor of the teſtament of W. if he 
2mparles, he cannot plead to the ꝛbrit that he is adminiſtrator, aud not 
executer, and therefore by advice of the Court he pleaded ne ungques 
adminiflered as executor, and give in evidence, that he was admi- 
wiſlrator, and not executor ; per Cur. quod nota. Br. General 
Lijue, pi. 61. cites 9 E. 4. 4. 

2. In debt againſt executors who plead ne unques executor, Ic. or 
riens enter-mains, upon wiich they are at iſſue upon aſſets, or 
that adminiſtraverunt, &c. and do not ſheww what they adminiſtered, 
or what are the afſets ; yet it is good; for it ſhall be given in ev 
dence. Br. General Iſiue, pl. 87. cites 9 H. 7. 14. 


In Detinue. 


1. Detinue of a 2oriting by which J. M. abbot of C. and the co- 

vent granted a corody and penſion of 31. per ann. and the office of por- 
zerſhip of the ſaid abbey to W. S. for term of his life, who granted it 
ver to the plaintiff and the fit deed alſe, & faftum illud detinet, 
&c. The defendant pleaded non detinet, and the jury found that he 
fold as above, & c. but it was agreed between them that the defendant 

ſhould retain the deed till 4ol. was paid, ef which 7. is paid, and not 
the reſt, therefore detinet, &c. Per Danby, this matter is a good 
bar, and ought to have been pleaded, and otherwiſe he ſhall not 
take thereof advantage, by which the plaintiff recovered by 
award. Br. Detinue, pl. 19. cites 22 H. 6. 33. 

2. And in detinue if the defendant pleads non detinet, and it 
1s found that it as deliverei in mortgage, the plaintiff ſhall recover 
for this ought to have been pleaded. Ibid. 

3. If a man bails goods to J. S. and after buys a horſe of F. &. 
and agrees that he ſhall have the goods bailed for the horſe, and after 
he brings detinue of the goods bailed, and he plead non detinet ; and 

all fonnd as above, the plaintiff ſhall recover, becauſe the mat- 
ter was not pleaded. Ibid. 


N 2 : In 


b 2 Cites 


1 Evidence. 


In Dover. 
2 * r. The tenant ſaid, that the feme had an elder baron than he of 
8. C. ri beſe dyaument ſbe now claims, which elder baren is yet in full 


life, et non allocatur, by which he added to it, and /o ne 

unques accouple in Inwful matrimony, and nothing was entered but 

ne unques accouple, &c. and writ awarded to the biſhop to cer- 

tify it, and this matter ſhall be evidence before the biſhop, &c. 

Br. General Iſſue, pl. 29. cites 39 E. 3. 15. | | 

L 153 ) 2. In deer rent, the defendant aid, that the baron had nothing 
in it, unleſs jointly with J. S. who i, yet alive ; the feme replied, 
that F. S. releaſed to her bar on all his right, &c. Thirn. aſked where 
the releaſe was? Skrene ſaid, It does not belong to us; per 
Thirn. it i better for you to ſay that ſeifie que doqver la poit, and give 
the releaſe in evidence, quod tota Curia conceſſit, by which Skrenc 
took iſſue accordingly, Br. General Iſſue, pl. 48. cites 11 
H. 4. 83. | | 

7 In dower of rent, Hill ſaid, ne unque ſeiſe que dower la prit, 
Horton faid, J. S. granted the rent to the baron payable at Michael-. 
mas next, and before the day the baron died, and jo was he ſeiſed in law, 
and demanded judgment ; Thirn. bid him ſay generally, that ſeifie que 
ab aber la poit, and give your caſe in evidence, and fo well not- 
withſtanding the doubt of the lay gents; for they ought to cre- 
dit the law. Br. General Iſſue, pl. 49. cites 11 H. 4. 88. | 

4. In dower, the tenant ſaid, that S. was ſeiſed in fee, and in- 

Feaffed him in fee, and after he leaſed to the baron ta hold at the zuill of 
the 5 now tenant, which ęſtate he continued all his life, abſque hoc 
that he vas ſeiſed of ſuch eſtate que dower la poet; and all this matter 

entered on the roll, and not only the general iſſue, by reaſon of 
the long continuance of poſſeſſion for doubt of the intelligence of 
the lay gents. Br, General Iſſue, pl. 33. cites 39 H. 6.9, 

5. In d:ver, the tenant demanded the wieww, the demandant aid, 
that the view he ought not to have; for our baron died, the defend- 
ant rejoined, that her baron did not die ſciſed of ſuch eftate that ſbe 
might have docuer, Priſt, and the tenant e contra, but the Court and 
the prothonotaries doubted of this iſſue, and the next day Starkey 
ſaid, that the baron died ſeiſed of the ſpecial tail. Per Cur. you ſhall 
not have this by plea, but ſhall give it in evidence; for the courſe of 
the entry 1s that the baron died ſeiſed, and this ſeems to be in ſuch 
eſtate que dower la poet, and the others e contra; for otherwiſe 
this cannot come in evidence. Br, General Iſſue, pl. 47. cites 


21 E. 4» 24. 


DW 28 2 


Falſe Impriſonment. 


1. In falſe impriſonment, if the defendant had arreſted the plaintiſt, ef 
and juſtifies by warrant of the peace wvhich came to him after the arreſt | 
made there, the plaintiff nay /ny, that de ſon tort demeſne alſque Poe, 
that he had any warra!t, and ſhall give the matter in evidence pl 


Br, General Iffue, pl. 23. cites 14 II. 8. 16, 


3. In 


Evidence. 153 


2. In falſe impriſonment, the defendant ſaid, that his maſter im- | 
prifoned the plaintiff in a chamber and locked 7/e door, and delivered : 
the defendant the key % keep, which he did, and becauſe the plaintiff | 
was clerk of the Court he was drove to the general iſſue, and gave | 
the matter in evidence, ſcil. the cauſe of the impriſonment. Br, | | 
General Iſſue, pl. 78. cites 22 E. 4. 45. 


Grant. 


1. In fecond deliverance the defendant avonved for damage fenſant, 
becauſe A. leaſed to B. for twenty years, and B. granted to him his 
term, and the beaſts were damage feaſant, &c. The plaintiff ſaid, | 
that ſuch a day B. granted the term to him abſque hor that he granted _ | 
ts the defendant before the grant made to the plaintiff, and ſo to iſſue, 
and the plaintiff at the niſi prius gave in evidence a grant upon con- 
dition that if he ſhould obtain the favour of the leſſor, and pay ſo much 
as J. N. ſhall ſay, and that he obtained the favour of the rs and 
pay 31. as J. N. awarded, &c. and good evidence, notwithſtanding 
that the defendant ſaid, that meſne betaueen his grant and the per- 
Formance of the condition, the leſſor faid to this defendant that he never © 1 54 ] 
gave his favour to the plaintiſt, and yet good, becauſe when the 
piaintiff came to him he gave to him his favour, quod nota, and 
ſo well for the part of the plaintiff. Br. Gen. Iſſue, pl. 24. cites 
14 H. 8. 17. t | 
| Hors de ſon Fee. 


. | 1. If a man pleads hors de fon fee, the other ſhall not ſhew te- 
nure, and fo within his fee, but hl ſay that within his fee, Priſt 
only, and Hall give the matter in evidence, Br. General Iſſue, 
pl. 70. cites 10 E. 4. 10. 


Maintenance. 


1. In maintenance the defendant tendered juſtification that is ne 
maintenance ; that is to ſay, that he, at the prayer of the party fer 
whom, & c. gave him counſel to ſue ſuperſedeas, &c. which is no 
| maintenance, therefore nt guilty ſhall be entered, and the matter 
| ſhall be given in evidence. Br. General Ifſue, pl. 20. cites 
5 22 H. 6. 35. 
2. He who pleads not guilty in maintenance, cannot give lazo- 
ful maintenauce in evidence. Br. General Iſſue, pl. 46. cites 


12 H. 8. 1. | 
; Non eſt Factum. 


1. In debt, per Broke J. where I deliver a deed to J. N. as an 
| eſcrowe upon certain conditions performed, to deliver over as my deed, 
5 and he delivers it over, the conditions not performed, I may * non 
eſt factum, and give the matter in evidence. Br. General Iſſue, 
| pl. 25. cites 14 H. 8. 28. | 5 
| 2. In debt upon an obligation the defendant may plead non eft fac+ 

N 4 | tum, 
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18s 1 


Evidence. 


tum, and give in evidence that he is lay, and nc? leiter'd, and that | 
it wwas read to him in another form, and ſo he did, quod nota. Br. 


General Iſſue, pl. 22. cites 15 E. 4. per Brian. | 
3. Where a man pleads that he was a layman, and not letter'd, 


in avoidance of a deed, and that it was otherwiſe read to him, 


& c. and fo non eſt factum, there all fall be entered; and yet he 
may ſay non elt factum, and give the matter in evidence, but the 
other form is better for the intelligence of the lay gents. Br, 
General Iflue, pl. 33. cites 39 H. 6. 9. | 
4. In treſpaſs, where a /eafe by deed of maſter and confreres i 
Fleaded, it is only argument to /ay that there were no confreres 
at the time of the making. Br. General Iſſue, pl. 41. cites 


II E. 4. 4. 


So where a deed f the father is pleaded, to ſay that Se Had no 


uch father ; for he thall ſay non eit factum, and ſhall give the 


matter in evidence. Ibid. | 

6. Where a deed is plæuded in bar, the other ſays riens paſſa by the 
deed, he may give in his evidence that not his deed ; per Brian, but 
he faid at another time in the tame term, that he ſhall not give 
in evidence that not his deed; for when he pleads that riens paſſa, 
Oc. then it it not denied but that it is his deed, but riens paſſa by it, 
and per Keble, he thall give it in evidence, therefore quære, for 
it hall not. Br. General Iſſue, pl. 38. cites 5 H. 7.8. 


| Rent. Aſſiſe. 


1. In affiſe of rent if nul tort is pleaded, the plaintiff may give 
in evidence a grant of the rent in anather county, and difſei/un in this 
county. Br. General Iſſue, pl. 62. cites 9 E. 4. 49. | 


Receipt, and Counter-Plea. 


1. In precipe guad reddat, if J. N. prays to be received upon default 


of the tenant for life, the demandant may counterplead that nothing 
in reverſion, without ſbewing how the reverſion was deſtrozed, but 
ſhall give this in evidence; for a ſtranger had title to enter, 
entered, but it is not expreſsly ruled, but taken de gree: 
General Iiluc, pl. 57. cites 8 H. 6. 16. | 


Rent. Avowry. 


1. Avowry 00 rent, and that the tenant held by feally and. 
rent, and for the rent arrear, &c. and the plaintiff ſaid that hors de 


fon fee, and the others contra, and the defendant gave in evidence a 


deed before time of memory, and ſeiſin of the rent, and per Cur. 
this does not prove the iftue. - gw Iflue, pl. 2. cites 


27 H. 8. 20. | 


2. By which he gave in evidence ſeiſin of the ſuit of Court ; for 
ſeiſin of the rent is not ſeiſin of the ſervices ; and per Fitzherbert 


clearly, he ſhall not give it in evidence, becauſe in his avowry 
| - he 


, 


\ 


Evidence. 


he does not alledge other tenure but of fealty and rent only, 


quod nota; and ſeiſin of the rent is not ſeifin of the fealty. Ibid. 


Rent. Replevin. 
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by Replevin of a {pw and pigs, the defendant juſtified for the fray, 


and t9 the pigs ſaid ne priſt pas ; and it was found by the jury, that 
the ſow was with pig at the time of the taking, and after farrowed 
her pigs and well, and the plaintiff recovered ;z and fo it ſeems 
that this matter was given in evidence, and therefore this is a 
ſpecial taking in law. Br. General Iſſue, pl. 88. cites 18 E. 3. 
and Fitzh. Replevin, 34. I | 


Statutes Penal. 


1. In debt upon the flatute of farins, 21 H. 8. cap. 13. if the 
defendant juys, that non havuit nec tenuit ad firmam contra formanm 
Patuti, & c. he may give in evidence that he took it in maintenance 
of his houſe by the proviſo in the flatute ; per Fitzherbert and Shelley 
J. But Baldwin Ch. J. denied it, and ſaid, that he ſhall plead 


it. Quzre. Br. General Iſſue, pl. 2. cites 27 H. 8. 20. 


Tenure. 


1. In reſcous, if the plaintiff counts of tenure by homage, fralty, 
and eſcuage, and he diſtrained for the rent-arrear, and the defendant 
made reſcous, and the defendant pleads not guilty, he ſhall not give 
in evidence that there was no ſuch tenure. Br. General Iſſue, 
pl. 93- cites 9 H. 7. 3. | 

2. And he who pleads riens arrear in avowry does not deny the 
tenure, and therefore ſhall be pleaded, and not given in evi- 
dence. Ibid. 

. Treſpaſs of Battery. 


1. Treſpaſs of battery and wounding, the defendant pleaded not 
guilty, and the plaintiff gave in evidence to the jury that he was 
maihem'd at this time, and the jury find it accordingly to the da- 
mages of 18 /. and the juſtices upon view of the maihem gave 
judgment of the 18/7. and 22/. more, ſcil. 40 J. in all. Br. 
General Iſſue, pl. 30. cites 39 E. 3. 20. 

2. In treſpaſs of battery, if the defendant pleads not guilty, 
and it is found that it was of the aſſault of the plaintiff, and 
in defence of the defendant, the 132 ſhall recover; for it 
ought to have been pleaded. . General Iſſue, pl. 19. cites 
212 H. 1 oe 

3. He who pleads not guilty in treſpaſs of battery cannot 


give /e defendendo in evidence. Br. General Iſſue, pl. 46. cites 
5 12 H. 8. Is | p | 


Treſpaſs 


( 186 I 


| Kitch. 240. 
S. P. cites 
11 H. 4. 
fol. 63. 
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Evidence. 


Treſpaſs of Cloſes, &c. Broken, &c. 
i. Treſpaſs of cloſe broken in C. the defendant 17 500 in K. 


abſque hac that he is guilty of any treſpaſs in C. and had the plea 


by award, and was not drove to the general iſſue not guilty in 


Kutch. 227. 
axes S. C. 


C. and to have the matter in evidence, but the plaintiff was 


forced to reply that guilty in C. prout, &c. quod nota, per Cur. 


Br. General Iſſue, pl. 26. cites 4 H. 6. 13. 
2. Treſpaſs in D. in the county of N. of treſpaſs local the de- 


fendant Juftified at D. in the county of. L. abſque hoc that he 
2s guilty at D. in the county of N. and was not ſuffered to have 


any thing entered but the general iſſue, and to give in evidence 


that the treſpaſs was in another county. Br. General Iſſue, 


pl. 52. cites 9 H. 6. 62. 
3. In treſpaſs / breaking his houſe, if the defendant fays that there 
zs ne hatiſe there, this is no plea ; but he may ſay not guilty, and 


thew this in evidence that there is ms houſe there. Br. General 
Iſſue, pl. 59. cites 22 H. 6. | 


4. In treſpaſs againſt rao, if the one juſtifies for the land, and 
the other ſays, that he came in aid of him, to put the beaſ!s of the 
ether defendant ints the land of the ſame defendant, this is no treſ- 
paſs to the plamtiff, by which he pleaded not guilty, and 
gave the matter in evidence. Br. General Iſſue, pl. 60, cites 
22 H. 6. 36. KT | 

5. In treſpaſs in a free avarren, it is no plea that it is the frank 
tenement of . N. who commanded him to enter, &c. for it is 
only argument, by which he ſaid, ab/que hoc, that the plaintiff has 
warren there, &c. by which he had nothing entered but the ge- 
neral ifſue. Br. General Hue, pl. 53. cites 34 H. 6. 43. 

6. In treſpaſs agoinft a commoner, he ought to juſtify, and can- 
not ſay not guilty, and give this in evidence. Br. General Iſſue, 
Pl. 53- cites 38 H. 6. 43. | | oz . 

7. In treſpaſs upon 5 R. 2. of a houſe and ſhop, it is no plea that 
27 7 is parcel of the houſe. Br. General Iflue, pl. 67. cites 

4 26. | CE | 

8. Nor ej ſuch action in D. and S. to ſay that all is in D. Ibid. 

9. Nor of the manor of D. in S. to ſay that tauenty acres extend 
inte T. but ſhall have the general iſſue, and ſhall give the matter 
in evidence; for the plaintiff in thoſe thall recover only da- 
mages. Ibid. _ | | | 

10. But thoſe are good pleas in affiſe and precipe quod red- 
dat, where the land itſelf ſhall be recovered. Ibid. and cites 
4 E. 4. 31. and 10 E. 4. 11. accordingly. th 

11. In treſpaſs of entry ubi ingreſſus non datur per legem by a 
prior, it is a good plea that the plaintiff was not prior at the time, 


&c. and /o in action brought by warden, ſheriff, or maſter of the 


priſon of his ſervant, it is a good plea that he wwas not warden, ſbe- 
riff, or ſervant at the time, and ſhall not be compelled to Foe 
: | g ty, 


Sas Sls ad. ae acc 
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Evidence, 


guilty, and give this matter in evidence. Br. General Iſſue, 
pl. 42. cites 12 E. 4. 7- 5 

12. If my wife or ſervant without my notice puts my cattle into 
another's land, who brings treſpaſs againſt me for the eating his 
graſs, if I plead not guilty, I cannot give the ſpecial matter in 
evidence, becauſe it is contrary to the iſſue; per Keble. Keilw. 
3. b. pl. 7. Mich. 12 H. 7. Anon. 

13. In treſpaſs upon not guilty, licence cannot be given in evi- 
dence. Br. General Iſſue, pl. 46. cites 12 H. 8. 1. | 

14: Upon not guilty in treſpaſs, leaſe cannot be given in evi- 
dence. Br. General Iflue, pl. 46. cites 12 H. 8. 1. 

15. Upon not guilty of goods taken in treſpaſs, a gift is good 
evidence. Br. General Iſſue, pl. 46. cites 12 H. 8. 1. 

16. In zreſpaſs, if the defendant pleaded not guilty, he cannot 


give in evidence the hedge of the ms which the ſame plaintiff 


cught to incloſe, — open, and the beaſts of the defendant entered, &c. 
For this ought to have been pleaded; for it i matter of bar, and alſz 
confeſſes the treſpaſs, and proves a juſtification which is not pleaded, 
and therefore it is loſt. Br. General Iſſue, pl. 1. cites 19 H. 8. 6. 

17. In treſpaſs, if a man entitles a ſtranger, and juſtifies by his 
command, this ought to be pleaded, and not given in evidence upon nul 


tort, or not guilty pleaded. Br. General Iſſue, pl. 81. cites 25 H. 8. 


by Vaughan Ch. J. Freem. Rep. 44. pl. 52. in Cafe of Fox 


18. In treſpaſs upon not guilty, the defendant may give a leaſe 


for years in evidence. Br. General Iſſue, pl. 82. cites 25 H. 8. 


19. Contra of a leaſe at vill; for this is a licence, which may 
be countermanded or determined at pleaſure. Ibid. 


Treſpaſs of Goods carried away. 


1. In treſpaſs of goods carried away the defendant juſtify d, be- 

cauſe J. N. was poſſeſſed, and gave to the defendant, by which he 
took them, abſque hoc, that he took any goods of the plaintf ; and per 
Cur. nothing ſhall be entered but not guilty, and the matter ſhall 
be in evidence. Br. General Iſſue, pl. 5. cites 5 H. 6. 11. 
2. Treſpaſs in D. of fiſh taken the defendant juftify'd by common 
of piſchary in the ſame place appendant to his frank-tenement in B. to 
the middle of the flream, which flream extends between B. and D. 
and ſo he juſtify'd in B. abſque hoc, that he is guilty in D. and no- 
thing was entered but not guilty, and yet ur Cur. they may ſuf- 
fer all to be entered, ſo that it is at their diſcretion. Br. General 
Iſſue, pl. 32. cites 14 H. 6, 23. | 

3. In treſpaſs de bonis, &c. it is no plea that the plaintiff had ns 


_ goods, for it is only argument, Br. General Iſſue, pl. 53. cites 


24 H. 6. 43. 

N 4. Treſpaſs of taking of hawks, the defendant pleaded not guilty, 

the defendant gave in evidence that the plaintiff Jeafed to him the 

wood for twenty years, and during the term the hawks bred in the 
Ward, 


ER] 


Br. General 
Iſſue, pl. go. 
cites S. C. 
Br. General 
Iſſue, pl. 90. 
cites S. C. 


Kitch. 240. 
cites S. C. 
that it is not 
good; for it 
is contrary 
tonotguilty, 
and is a juſ- 
tification. 
Kitch. 249, 
cites S. C, 
Brown's 
Anal. 15, 
S. C. cited 
v. Grundie. 
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wocd, and he took Hs and good evidence, and fo the leſſee ſhall 
have the hawks, guere if the trees were reſerved as in 14 H. 8 
Br. General Iſſue, pl. 43. cites 16 E. 4. . 


Waſte. 
Br. General . Wefte in cutting of trees, the defendant pleaded no ruaſte done, 
Iſſue, pl. 0. 
Ee nd gave in evidence, that the plaintiff /eaſed to him, and granted to 


Cd Lim. cut re reparaticns, and that the houſe «vas ruinous at the time of 
383. a. S. the demiſe, and he cut for. reparations, and the plaintiff demurred, 


4 * and recovered per judicium. Br. General Iſſue, pl. 46. cites 
fays that be 12 H. 8. 1. 


cannot give 


in evidence "oftifable watte, as to repair the houſe, &c. 


[1 58 ] 2. Upon no waſte done pleaded, he r in evidence, that 
Co. Lin. the houſe was burnt by enemies or thunder, or t At it war ruinous at 
= "g Py the time of tis demiſe made, and fell, or by great wind or tempeſt. Br. 
s. Cc. General Iſſue, pl. 46. cites 12 H. 8. i. 

3. Waſte was aſſigned in boſcis, viz. in ſuccidendo & vendendo 
ten oaks, & c. whereas he had only lopped and ſhred them. It ſeemed 
that as the waſte is aſſigned, the defendant may ſafely plead nul 

waſte done, and give the ſpecial matter in evidence. D. 92. a. 
55 16. Mich. 1 Mar. Anon. 

Waſte was aſſigned in digging fam in quedam prato. The 

e pleaded nul waſte done. It was found by ſpecial ver- 


dict that the defendant made a trench to carry off the water, per quod 7 


pratum melioratur & non pejoratur. It was argued that this mat- 
ter ought to have been pleaded in bar, but the opinion of the 
Court was, that it was not any waſte. D. 361. b. pl. 12. Hill. 
20 Eliz. Altman's Caſe. 
It ſhouid de 5. If one does waſte, and before the action brought, the leſſee re- 


| 5 © paireth it, and after the lefſor bringeth an action of waſte, and the 


"4 ey Ne pleads quod non fecit vaſtum, he cannot give in evidence the 


Jay ports is ſpecial matter. Co. Litt. 283. a. in principio. 
eo: tele 
that there was a waſte done at the time. D. 176. a. pl. 51. Trin. 10 Eliz. Anon. 


(I. b) Evidence. What may be given in Evidence 
in Mitigation of Damages. 


FE; Urox not guilty pleaded, the defendant may give in evi- 


dence, that a ſhop is parcel of the houſe. Heath's Max. 7 8. 
cites 3 Ed. 4. Bro. (General Iſſue) 67. 


2. $9 upon this plea the defendant may give in evidence a 


— aſe; but not a leaſe at will no more than a licence. Heath's 
ax. 78. cites 14 H. 3: 16 Ed. 4. 1. 25 H. 8. Bro, (General 


Ie) 82. 
3. Where 


3. W here the law is, that in treſpaſs of grods taken the plaintiff S. P. For it 
Gall recover the value of the goods there; per Culp. if the plaintiff > _— 
re-has his goods, and yet proceeds in his action, the defendant ſhall goods again 


os this in evidence, that the plaintiff re-had them to eaſe him of the plaintiſt 
f 


e damages. Br. General Iſſue, pl. 11. cites 11 H. 4. 24. — t 


the value of 


the goods, but if he has them again he ſhall not recover damages but for the taking, and detinue 
quouſque querens rehabeat, &c. and all this ſhall come in evidence, quod nota. Br General Iflue, 
pl. 15. cites 19 H. 6. 34. But the defendant ſhall not plead to the writ that the plaintiff had his 


goods again, g uod nota bene. Br. General Iſſue, pl. 15. cites 19 H. 6. 34. 


4. So in waſte he cannot upon nul waſte fait pleaded give in Br. General 
evidence that he cut the timber for reparations. But in waſte he ue wo 
may give in evidence that the premiſes were ruinous at that time, = 
or burned by enemies or the like. Heath's Max. 78. cites 
121 k- i 5 
5. But zitle in an eftranger upon ſuch a plea, and to juflify by 
his commandment, is no evidence, but ought to plead the ſaid 
_ anſwer, as the licence of the plaintiff himſelf (as it feems) or one 
who pretendeth common, &c. Heath's Max. 78. cites 25 H. 8. 
Bro. 84. | | 
6. In a replevin, the parties were at ie upon the property, and 
it was found for the plaintiff, and damages entire were aſſeſſed, 
and not for the taking by itfelf, and for the value of the cattle 
by themſelves, for the judgment -upon that is abſolute and not 
conditional; and alfo 4 the plaintiff had the cattle, the defendant 
might have given the ſame in evidence to the jury, and then they 
would have affefſed damages accordingly, viz. but for the taking. [ 159 J 
Godb. 98. pl. 111. Mich. 28 & 29 Eliz, C. B. Anon. 
7. In treſpaſs for taking away the plaintiff” s gods, it will be . 
good evidence for the abridgment of damages to prove that the 
plaintiff had part of his goods again. Brown's Anal. 15. 
8. But if the defendant pretend an intereſt from a firanger in the 
land itſelf, although but an eftate at will; yet he may plead not 
guilty. Heath's Max. 78. 
9. In evidence to a jury in action upon the caſe againſ{ one con- 
wicted of perjury and pardoned, to recover damages only ; the former 
conviction, by Foſter and Windham may, notwithſtanding the 
pardon be given in evidence being collateral z as in calling one 
thief, after pardon his former ill-converſation may be given in 
evidence in mitigation of damages, which 'Twifden denied; for 
he may falſify or traverſe it in this collateral action; but by the 
reſt, though it be not concluſive, yet it is good evidence to induce 
belief. 1 Keb. 286. pl. 95. Paſch. 14 Car. 2. B. R. Howard v. 
Golding-Prentice. 
10. It was held by the Court that in a//ump/it in fact on a non 
aſſumpſit pleaded, a re/ea/e cannot be given in evidence to take 
away the aſſumpſit, but only in mitigation of damages; but on 
aſſumpſit in law and a non aſſumpit pleaded it may, becauſe it 


takes away the aſſumpſit. Quere, ſays the Reporter, if an aſ- 
| | | : ſumpſit 
5 
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ſumplit either in fact or law, on a non aſſumpſit pleaded, pe;-- 
formance can be given in evidence. Sid. 236. pl. 3. Hill. 16 & 
17 Car. 2. B. R. Beckford v. Clark. | 
11. In an aſſumpſit in conſideration of the marriage of his 
daughter, on non afſumpſit pleaded, exoneravit cannot be given in 
evidence to diſcharge the promiſe but only in mitigation of da- 
mages; but it ought to be pleaded; per Hale. 2 Lev. 81. Hill. 
24 & 25 Car. 2. B. R. Abbot v. Chapman. 
Comb. 325. 12. If a man bring frover fer a ſbip, and upon the evidence it 
« þ 2 appears that he has but the ſixteenth part of it, this is good, and the 
intereſt of the others may be given in evidence in mitigation of da- 
mages. Skin. 640. pl. 4. Paſch. 8 W. 3. B. R. Dockwray v. 
Dickenſon. | . i 
13. Licenſe by huſband to wife to lie with another man cannot 
be pleaded in bar to an action of treſpaſs by huſband, nor that ſhe 
was a notorious leaud woman, but the matters may be given in mi- 
| tigation of damages. 12 Mod. 232. Mich. 10 W. 3. Coot v. 
Berty. | 
1 v4 Though an executor, de fon fort pays debts duly with all the 
aſſets that come into his hands, yet the rightful executor ſhall 
maintain treſpaſ againit him, but he may give ſuch payment in 
mitigation of damages; yet the right of the action and verdict 
ſhall go againſt him. Per Holt Ch. J. 12 Mod. 441. Hill. 
i2 W. 3. Anon. | 

15. In caſe for words, which imported the committing of adultery 
by the plaintiff with Fane at Stile, the defendant in mitigation of 
damages may give in evidence that the plaintiff I | adultery 
with Fane at Stile, but not, that he committed adultery with 
any other woman. Per Holt Ch. J. at Brentwood ſummer 
aſſizes 13 Will. 3. ruled accordingly. Ld. Raym. Rep. 727. 
Smithies v. Dr. Harriſon. 

16. Caſe of flanderous awords by the defendant of plaintiff, who 
was an attorney, the baron would not allow any thing to be given in 
evidence on the defendant's part which tended to juſtify the words, 
though in mitigation of damages only, and often ſo practiſed, but 
his opinion was, that any thing which tended to ſhew a provocation, or 
any tranſaftion between the parties giving occaſion for ſpeaking the | | 
words was proper in the defendant to make out, becauſe theſe mat= 
ters cannot be pleaded, nor would he allow any thing that con- 

. cerned a ſtranger to be given in evidence on the trial, nor any. 
L 160 J particular credit to be given of the plaintiff, but if the de- 
| ſendant had a mind to examine to this the queſtion muſt be 
aſked in general. Coram Baron Price at Bodmyn. Trin. 

Vac. 1716. Dennis v. Pawling. | 
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as io m- PE__ 


b) 


Evidence. 


(K. b) What may be given in Evidence where 


the Plea is in Aggravation of Damages, 


1. WW HERE an information contains ſome particular offences, as 

extortion, & c. and afterwards there are general words, 
which may include offences of the ſame nature as oppreſſion, &c. if the 
plaintiff proves the particular offence, he may give evidence of the 
other offences included in the general words, and this he may do 


in ſupplement and aggravation of the particular offences con- 


tained in the bill, and the Court will give the greater ſentence 
againſt him; but if he does not prove the particular offence, then 
it is otherwiſe. 2 Brownl. 151. Paſch. 1612. in the Star-cham- 
ber, Doctor Manning's Caſe. | 

2. In caſe for words, if they are in their own nature actionable, 
the jury may conſider the damage which the party may ſuſtain ; 
but if a particular averment of ſpecial damages makes them actionable, 
the jury are only to conſider ſuch damages as are already ſuſtained, and 
not ſuch as may happen in futuro; per Cur..2 Mod. 150. Hill. 
28 & 29 Car. 2. in Caſe of Lord Townſend v. Hughes. 

3. In an action of treſpaſs, aſſault, and falſe impriſonment, 


 quouſque finem fecit ſeptem librarum. Upon evidence at the trial it 


appeared that there was but 51. paid by the plaintiff to the de- 
fendant for his deliverance, which varied from the declaration, 


that m_ 7/. But the Ch. J. ſaid, it was well enough; for the 


action is for the treſpaſs and falſe impriſonment, and the other is 
only in aggravation of damages. L. P. R. 595, 596. cites Trin. 
8 W. 3. in C. B. . 

4- In treſpaſs for entering the ptaintiff*s houſe, and beating his- 


wife, or children, or ſervants, &c. the latter matters are only alledged 


as an aggravation of the damage to ſhew the manner of the entry; 
for the diſturbing the quiet of the family is an injury to the plain- 
tiff, though an action will not he for it bngly ; but the woundin 
a ſervant, or loſs of his fervice cannot be given in evidence, but he 
muſt bring his action, hpwever the plainaft may give in evidence, 
per quod ſervitiam amiſit. 2 Salk. 642. pl. 14. Trin. 5 Ann. 
B. R. Newman v. Smith. . 


(L. b) Evidence. Repugnant to the Iſſue. 


160 


1. J F one pleads that nothing paſſed by the deed, he cannot after put quæte 


give in evidence that it is 0 his deed ; for it is contrarying. 
Kitch. 242. cites 5 H. 7. fol. 2. . 


if it ſhould 
not be fol. 8. 
1. 19. 


Br. General Iſſue, pl. 38. S. P. by Brian; but Keble contra; but Brook fays, it b mall not, 


and cites 5 H. 7. $8.—lbid. pl. 79. cites II. 7. 3. S. P. by Brian, 


2. In detinue, the defendant ſaith he deth net detain ; he cannot 
| i | give 


160 
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But if the 
reer was 
be tore the 
aiflerhn, it 
is good evi- 
acnce, 
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give in evidence that he hath it in pawn ; for it is contrarying- 
Kitch. 242. cites 9 H. 7. | : 

3. In a replevin, the taking was ſuppoſed to be in a place called 
Kelffern-lyng, and the defendant ſays, that the ſaid place contains 200 
acres of pafture, which are, and by preſcription have been parcel 
of the manor of Relfforn, (and omits naming the county where the 
manor lay) «ehich manor is and was folum & liberum tenementun 
ef the defemdant, and avows the taking of the cattle damage- 
feaſant ; the it in bar to the avowry pleads, that the place 


where is parcel of the manor of Ke!fhorn, in Kelflern aforeſaid, and 
conveys a title to himſelf, and traverſeth its being the avowant's 


freehold, and iſſue was taken on the traverſe; and at niſi prius 
the plaintiff gave in evidence, that there was no manor of Kelſtorn, 
and confequently the 200 acres could not be parcel! of it; and by 
the opinion of the whole Court, this evidence was adjudged re- 
Prugnant to the plaintiff 's can traverſe. Dy. 1 3. a. pl. 58. 
Paich. 2 Eliz. Anon. | 

4. An action of debt was brought upon a leaſe for years, the de- 
Fendant pleaded % debet pry patriam, and did mtend to give in 
evidence an entry of the plaintiff before any rent behind. But per 
Cur. he cannot do it; for it is contrary to the itlue. Ow. 55. 
Mich. 29 & 30 Eliz. Anon. | 


F. In dev? upon an obligation made for uſury, if the defendant 
pleads non eff fuctuen, he cannot give in evidence, that the bond 


was made for jury, becauſe it is contrary to the itſue. Brown's 
Anal. 19. 

6. In i, tenant pleads mul tort nul diſſeiſin, he cannot give 
in evidence a releaſe of right after the diſſciſin, for it is an implied 
confeſhon of the difleifin, and repugnant to the plea of no tort 
no diſſciſin. Jenk. 18. pl. 35. 


Ibid. 19.—C: I. . 


Br. Cen- ral 


Hine, pi. 8 


cues S. C. 


7. S/ in qva/?e if defendant pleads no rwaſe done, and gives a 
releaſe in evidence, it is of no uſe; for the evidence is repugnant 


to the plea. Jenk. 19. pl. 35. 
| = | | 
(M. b) Evidence. Admitted by what Plea or 
ä 


I. I N debt on account flated, and nil debet pleaded, it was urged 
that this confeſſed the account, and therefore it ought not 
to be given in evidence, that there never was any fuch account; 
but per Newton Ch. J. it may be given in evidence, or pleaded. 
L. E. 199. cites 20 H. 6. 24. | 
2. If the plaintiff pleads /on-o//ault, he cannot give in evi- 
dence that he made no battery; for he acknowledged the battery 
by his plea. Keilw. 55. b. pl. 4- Mich. 20 H. 7. Gulford v. 
Grainford. | 5 | 1 


7. ln 
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3. In a replication in the avowry, preſcribes to have common 
appurtenant, but doth not ſhew and aver that the cattle were 
levant & couchant upon the land, &c. and for that it was held 
to be naught by the Court. Vid. 15 E. 4. 32. But in this caſe 
the iſſue was joined upon the preſcription; and by the other 
fault is allowed as confeſt, and is helped after verdict by the 
ſtatute. Noy. 145. cites 5 Rep. 43. a. Mich. 3 Jac. Jeffry 
V. 2 


In a warrantia charte upon 3 his anceſtor the de- 
ten pleaded riens per deſcent ; by the Court, judgment ſhall 
be entered for the plaintiff without trial if he will; for che war- 
ranty is confeſt pro loco & tempore; for the trial may be long and 
chargeable. Noy. 149. Thompſon v. Jackſon. 7 

5. Error of a judgment in the Palace-Court in aſſumpſit, in 
which action the plaintiff was to prove arręſi as a conſideration of 
the promiſe, and not producing the writ the defendant de- 
murred on the evidence, but yet the plaintiff had judgment, and 
now the error aſſigned was, that he ought to produce the writ z 
for the King's writs are records, and to be proved only by them- 
ſelves, which is very true; but here the defendant had demrirred 
upon the evidence, and by that means had confeſſed the writ, and 
the arreſt is matter of fact, though. it is to be proved by matter of record, 
and the jury might know that there was a writ; if ſo, then by 
the demurrer to the evidence, all matters of fact are confeſſed, 
which the jury might know of their own knowledge. 1 Lev. 87. 
Mich. 14 Car. 2. B. R. Fitzharris v. Bojoun. See Dyer, 239. 
See Error (G) 50. 8.C. | 

6. In an action of treſpaſs for breaking and entring the 
plaintiff's cloſe, to which not guilty the general iſſue is 
pleaded, the defendant cannot give in evidence, that the in- 
_ cloſure was defeftive, becauſe thereby the treſpaſs is confeſſed. 
Brown's Anal. 14. 

7. Aſſumpſit in conſideration the plaintiff would deliver — 
J. 8. ten quarters of malt, to pay for it upon — . 

did not, and ſets forth, that he did deliver it, and J. S. did = 

ay for it, and that he Tequeſted the defendant ſuch a d: ay who 

Rad not paid it; and at a trial at Middleſex before Twiſden and 
Windham, the defendant would have put the plaintiff to prove 
the requeſt, but the judges would not ſuffer it; for the reg; oft 
was traverſable, and not being traverſed is admitted, and the ſue 
is only on the aſſumpſit, the defendant having pleaded non aj= 

ſumpfit. 1 Lev. 166. Paſch. 17 Car. 2. B. R. Anon. 

8. In debt on a bond, the defendant pleaded ne unques acconuple 
in loyal matrimony ; this admits a marriage, but denies the legality 
of it, whereas a marriage de facto is ſufficient, and whether 
legal or not legal is no ways material. 2 Salk. 437. pl. 1. Trin. 
IW. & M. in B. R. Alleyn v. Grey. 
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162 J 


Comb. 13 t. 
S8. . 
the caſe was 
in treſpaſs 
for taking 
is wife, 
and held 


accordingly ; but per Holt Ch. J. a plea that they were not married, or not covert in marriage 
would be good. 


Vol. XII. O 3 9. Upon 
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9. Upon evidence ruled per Ch. J. Holt, that in debt, „e 
adminiftravit admits the debt, but otherwiſe in an action on the 
caſe, or in an indebitatus aſſumpſit; for there the plaintiff mult 
prove the debt. Mich. 1 W. & M. Saunderſon v. Nichols. 

10. Ejedment by mortgagee is not an admitting himſelf out of 


poſſeſſion. Skin. 424. Paſch. 6 W. & M. in B. R. Vid. Eject- 


ment, (B) 5. In Andrew Newport's Caſe. | 

11. Efedtment on a demiſe by a corporation aggregate verdict pro 
quer. in C. B. Error brought, and objected that the demiſe is 
not ſet forth to be by deed, judgment afhrmed ; for demiſe is con- 
fefled to be good-by confefſing leaſe, entry and ouſter ; and jury 
could never have found for plaintiff if there had not been good 
demiſe. 12 Mod. 113. Hill. 8 W. 3. Anon. | 

12. Action againſt an admiuiſtratar upan a nate, who pleaded 
plene admimfiravit ; and it was objected, that this note was aſſigned 


to J. 8. Ruled, that by the plea the right of the action is ad- 


mitted, and the property of the note in another may not now be 
objected ; otherwiſe if he had pleaded non afſumpfit. Skin. 650. 
pl. 8. Trin. 8 W. 3. B. R. Mitchel v. Mees. 5 

13. In debt on bond brought by an adminiſtrator, if the deſend- 
ant pleads non eft factum, the plaintiff in evidence need not ſhew 
the letters of adminitration ; for this is admitted by the defendant's 
plea. L. E. 211. pl. 37. 


(N. b) Of what the Jury may or muſt take Notice. 


1. A Jury may and muſt take knowledge of any particular re- 


cord, either patent, fatute or judgment, if it be given in evi- 
dence to them for that is their allegata verbally alledged and pro- 
duced, if it make to the iſſue; per Hobart Ch. J. Hob. 227. Hill. 
12 Jac. in Caſe of Needler v. the Bithop of Wincheſter, and 
denied. Dyer 129. 2 & 3 Ph. & M. Ibgrave v. Heydon. 


(O. b. 1) Evidence. What may be given on the 
General Iſſue, upon Not Guilty. 


And what may be given in Evidence in the fol- 
| lowing Caſes. 
1. A Defendant cannot in any caſe upon not guilty pleaded 
give in evidence a licence, but he may give a gift in evi- 
dence. Brown's Anal. 15. i Rt 
2. What matters the defendant may give in evidence on the 
general iflue pleaded. Vid. G. Hiſt. C. B. 52. to 54. | 
3. Where the defendant pleads the general iſtue, and ſhews 
in evidence, that the plaintiff bath no ſuch cauſe of action as 
| | | 18 


12 
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is brought, nor no cauſe of action; this is good evidence upon the 
general iſſue. Kitch. 237. | | 
4. Upon the general iſſue any thing may be given in evidence, 


which proves that the plaintiff had no cauſe of action. Try. per Pais, 


7 edit. 440. 


5. Upon the general iſſue, it is good evidence for the defend- 
ant to convey to himſelf the ſame intereſt and title by evidence. Try. 
per Pais, 7 edit. 441. 

6. As in treſpaſs for goſhawks, and not guilty pleaded, evidence 


that he had a licence of that pe" years where they were taken, 
1d. 


is good; ſor it is his title. Ibi 

7. After taking the general iſſue, the defendant cannot give in 
evidence any thing that goes in diſcharge of the action. Try. per Pais, 
7 edit. lays it down as a rule. 

8. Regularly by the common law, F the defendant has cauſe of 
juſtification or excuſe, he cannot plead not guilty ; for then in evi-, 
dence it ſhall be found againſt him; for that confeſſes the ſpecial 
matter and confeſs and juſtify the battery. Co. Litt. 282. b. 


CO. b. 2] Aſſault and Battery. 
1. Where the iſſue in treſpaſs for aſſault and battery is not 


guilty, and the defendant gives in evidence ſon aſſault demeſue, 
the evidence 1s not good. Heath's Max. 84. cites Keilway, 55. 


2. In treſpaſs of battery of his ſervant per quod ſervitium © 164 J 


amiſit, the defendant may plead not guilty, and give in evidence 
a juſlification of ſuch battery, «vhich is not any leſs of ſervice, as 
a thruſting away, 2 Roll. (F. f.) pl. 5. cites 14 Jac. | 
3. In freſpaſi of battery, and not guilty pleaded, the evidence 
was, that the battery was done in the defendant's own defence, 


and ill. Brown's Anal. 17. | 
4. If one enter ubon land, whereof I am in legal poſſeſſion, 


aud I defere him ts go off my land, and he refuſe it, then after this 


may ufe violence, and thruſt him off; but I cannot wound 
him, or knock him on the head. Skin. 228. pl. 7. Hill. 36 & 
37 Car. 2. B. R. Kingſton v. Booth. 
F. Two three or more are doing an wnlawful act, as abuſing 
the paſſers- by in a ſtreet or highway, if one of them kills a paſſer- 
by, it is murder in all; and whatſoever miſchief one does, they 
are all guilty of it; and it is lawful for any perſon to attack and 
ſupa them, and command the Kiny's peace; and ſuch attempt 
to ſuppreſs is. not ſufficient provocation to make killing, man- 
laughter, or fn aſſault demeſne a good plea in treſpaſs againſt 
them; per Holt 12 Mod. 256. Mich. 10 W. 3. Aſhton v. 
6. Treſpaſs by baron and feme for driving a coach over the wife ; 
per quod the hutband was put to great expences in curing his 
wife; per Powel J. the baron ſhall nat give in evidence what expences 
he avas put to, but the ſurgeon may be examined to give account of 
the wound, but no farther, for the baron may bring an action 
for the other. Hill. $ Ann. B. R. Dod and Ux' v. Radford. 
; | O 2 [O. b. 


Evidence, 


lo. b. 3] As to Attachment of Goods. 
I. If attachment and condemnation be before a writ pure haſet, 


it may be given in evidence on a general iſſue, becauſe it is an 
alteration of the property before the action brought. 1 Salk. 280. 
Pl. 6. Paſch. 5 W. & M. Brook v. Smith. 


[O. b. 3] Attaint. 


D. 272. 1. In attaint, the Plaintiff ball not give more in evidence, nor pro- 
-2 "4 : duce more witneſſes than he gave t9 the petty jury ; but the defendant 


Fliz. it was may give more in affarmance of the jir/t verdif ; agreed plainly for 


e Sg law. Dyer 53. b. pl. 11. Trin. 34 H. 8. Rolfe v. Hampden. 
winrard- 
meur's Cafe, that if the defendant in attaintgives new matter in evidence to inforce the firft verdict, 


the plaintiff in the attaint ſhall have anſwer to it, and difprove it as well as he can; but he cannot 
give other evidence, nor inſorce the evidence firſt given with other matter than was given before, &c. 


[O. b. 4] Detinue. 


1. In detinue defendant pleads non detinet, he cannot give in evi- 
gence that the goods were pawned to him for money, and that it i, 
nat paid, but muſt plead it ; but he may give in evidence a gif? 
from the plaintiff, for that proveth that he detaineth not the 
plaintiff's goods. Co. Litt. 283. a. 


O. b. 5} In Ejectment. 


1. If an ejectment be brought of twenty acres on a leaſe of 


twenty acres, if the defendant plead non ejecit, there if he is 


found guilty but in ten acres, the plaintiff ſhall recover, but he 
ſhould not, if the defendant had pleaded non dimiſit. Dal. 105. 
pl. 50. 15 Eliz. Anon. 

L 265 J 2. In an ejectione firme brought by the ice of a copy holder, it 
is ſufficient that the count be general, without any mention of 
the licence; and if the defendant plead not guilty, then the plain- 
tiff ought to Mea the licence in evidence. 2 Brownl. 40. Hill. 
8 Jac. C. B. Petty v. Evans. 

3 Collateral warranty may be given in evidence, and found by 
the jury on not ꝑuilty pleaded in ejectione ſirmæ. 10 Rep. 97. b. 
per Cur. in Seymor's Caſe, and cites 1 Rep. Chudleigh's Caſe. 


Keb. 2 4. Entry and claim made upon the land within jive years after 
p:.9”. 5. 


KKcIromgiy. 
| a fine, the being iſſue in tail, proved by one witneſs, and allowed 


at a trial in bar. Sid. 166. pl. 25. B. R. Mich. 15 Car. 2. 
. v. Pollard. | 


[O. b. 6] Falſe Impriſonment by Peace-Officers. 


1. In any action upon the caſe, treſpaſs, battery, or of falſe 
impriſon- 


the death of the baron of the Counteſs of Peterborough to avoid 


Xx: RO 3 © Bp TTT... .. 
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Evidence. 


impriſonment againſt any juſtice of the peace, mayor or bailiff of 


city or town corporate, headborough, portreve, conſtable, tithing- 
man, collector of ſubſidy or fifteenth in any of his Majeſty's 
Courts at Weſtminſter, or elſewhere, concerning any thing by 


other in their aid or alh{tance, or by their commandment, &c. 
they may plead the general ifſue and give the ſpecial matter for 
their excuſe or juſtification in evidence. C. L. 283. 

2. In an action of falſe impriſonment, the defendant pleaded 


not guilty, and gave in evidence the warrant of a juſtice of peace to 


arreft the plaintiff, and holden good evidence to maintain the iſſue, 
though he is no officer who did execute this warrant. See the ſtat. 
of 7 Jac. cap. 5. It ſeems this is warranted by words in that ſtat. 
{c. any others which do any thing by command of jultice of peace, 
and other ofhcers there named. Clayt. 54. pl. 93. Aug. 13 Car. 
coram Barkley Judge of Aihze. Wenpenny's Caſe. 

3. The officer cannot juſtify the impritonment of a man for 
non-payment of taxes under the general printed warrant which the 
collectors have ſigned by two juſtices of peace. But they ought 
to have a ſpecial warrant. Ruled upon evidence at a trial in 


falſe impriſonment by Holt Ch. J. at Norwich ſummer aſſiſes, 
12 W. 3. Ld. Raym. Rep. 740. Maſters v. Butcher. 


[O. b. 5] As to Falſe Return of Writs. 


1. In action on the caſe for a falſe return of a mandamus 
(which was directed to the mayor and aldermen of London) 
brought againſt the mayor. He may give in evidence, that he 


voted againſt the return and was over-ruled by the majority to make. 


this return. And this would be good evidence upon not guilty 
pleaded, and upon ſuch proof the plaintiff would be nonſuited. 


Carth. 171. Hill. 2& 3 W. & M. in B. R. Rich v. Pilkington. 


2. On information againſt a mayor for making a falſe return 
to a mandamus, commanding him to proceed to the election of a 
leaun-clerl for the corporation in the room of one B. to which he 


returned, that before the arrival of the writ J. S. had been duly 


choſe and favorn into the ſaid office. And it appeared on evidence, 
that the right of election was in thirty common council men 
that the mayor at ſuch a time before the arrival of the writ had 
ſummoned them to meet in order to the election: that twenty- 
eight met, that three candidates were ſet up, that two of the 
twenty-eight voted for one, that thirteen voted for another, and 
the mayor and twelve more voted for the third; that the mayor, 
pretending to have a caſting voice, declared this man dul 

elected, and at another Court ſwore him in. And the following 
points were in this caſe ruled by Holt Ch J. 1. That there needs 
no more evidence to prove this return to be the mayor's, but the copy 


| of the sorit and return thereof in the Crown Ofce. 2. That 


though upon the conſultation the majority be againſt him, and 
| f O 3 mate 


165 


any of them done by reaſon of any of the offices aforeſaid, and all 
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mate a return in his name, yet it ſhall be taken to be his if he does 
not come and diſavotu it. 3. That it is not neceſſary to prove a te- 
livery of the writ to the mayor, no more than to a ſheriff in a falſe 
return againſt him. 4. That notwithſlanding the writ is to be 
delivered to the mayor as the moſt viſible part of the corpora- 
tion. 5. That this action for a falſe return may be brought 
againſt the whole corporation, or againſt any particular member 
of it. 6. That the mayor or other head officer of common right 
has no caſting voice ; but ſuch a thing may be by particular con- 
Hitution, as by preſcription or charter. 7. If there be an equaſity 
of votes, and therefore they cannot chooſe, upon mandamus they 
mult agree, or elſe they thall be all brought up as in contempt, 
and laid by the heels till they do agree, for after a jury is ſworn 
they ſhall be impounded till they all agree, but here it ſuſſices 
that a majority do agree. And here the mayor was fqund guilty. 
6 Mod. 152. Paſch. 3 Ann. B. R. The King v. Mayor of Bath 


CO. b. 8] As to Highways. 


Carth. 272. 1. Per Holt Ch. ]. upon a preſentment for not repairing a 
1 highway, on not guilty, you cannot give any thing in evidence, but 
upon a pre- Only that the away is repaired. If they plead they ought not to re- 
ſentment pair, they muſt ſet forth who ought. You cannot give in evi- 
e Ar dence no highway, but may zraver/e it. Eyres contra Dolbin, 
of 8 they may give in evidence that it is no highway, but nt that they 
removed it ought not to repair it. 12 Mod. 13. Mich. 3 W. & M. The King 


by certiorari F | 
ws the Inhabitants of Hornſea. 


not guilty ; per the other juſtices contra Holt, it may be given in evidence that it was no highway, 


Show. 270. 291. S. C. and S. P. by Holt Ch. L but Eyre J. contra, & adjornatur, 


2. Upon an indictment againſt a pariſh for not repairing a high” 
way, they can give nothing in evidence upon a not guilty, but that Ihe 
away is in repair; but if it be againſt a particular perſon, he may giv 
evidence that others ought to repair it. Comb. 396. Mich. 8 Will. 3* 
B. R. 'The King v. Ireton and Inhabitants in Cumberland. 


[O. b. 9] Maintenance. 


1. If upon the general iſſue the defendant gave in evidence, 
that at the requeſt of the party he gave him counſel to ſue out a 
Juperſedear, and good, becauſe no maintenance; but in that caſe 
ought of neceſſity to plead the general iſſue. Heath's Max. 81. 
cites 22 H. 6. 35. | . 

2. But if he in evidence ſhew a ſpecial maintenance, as ſworn 
in a jure patronatus, and the like, that will not ſtand with the gene- 
ral ur. Heath's Max. 81. cites 28 H. 6. 6. 


[O. b. 


_ 
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[O. b. 10] Parco Fracto, 


1. Action upon the ſtatute of (parco ſracto) not guilty, and 


evidence that he has ns park is good. Kitch. 237. cites 19 H. 6, 


fol. 7. 
; CO. b. 11] Reſcous. 


1. Upon not guilty in r:/cous, the defendant ſhall not give nor 
tenure in evidence. Heathi's Max. 76. cites 9 H. 7. 3. 

2. Upon not guilty, it is no evidence to ſay that the incigſire 
2ras defeFtive, becauſe thereby the treſpaſs is confeſſed. Heath's 
Max. 50. cites 19 II. 8. 6. | 


CO. b. 12) Treſpaſs. 


1. Treſpaſs, not guilty, and evidence, hat He property was 10 
J. S. who gave thein to him, is good. Kitch. 239. cites 9 H. 6. 
fo. 11. 

2. Treſpaſs, not guilty, and evidence % the place where the 
treſpaſs was done ig the freehold of ancther, and nit of the plaintiff, 
is good. Kitch. 237. cites 4 E. 4. fo. 5. 

3. Treſpaſs, the defendant pleads not guilty, and gives in evi- 
dence, that it is the freehold of another, and goa; for then the 
plaintiff hath no cauſe of action. Kitch. 238, cites 4 E. 4. 5. 

5. Treſpaſs, not guilty, and in evidence à leaſe for years is 
good. Kitch. 239. cites 12 H. 8. f. 2. 

6. If my cattle eſcape into the ſoil of another through the fault 
of the fences, which he ought to repair, I cannot plead not guilty 
and give this in evidence, becauſe ſuch evidence acknowledges the 
treſpaſs, and juſtifies it. Co. Litt. 283. 19 H. 8. 6. 

7. If my beaſts break into anther man's cleſe in default of his ins 


claſure, T ought to alledge the ſpecial matter by way of plea; but 


it was moved that it might be given in evidence, though not to 
nonſuit the plainti#, yet ut might to mitigate the damages; but 
per Shelley, that cannot be; for peradyenture the jury might 
thereby incur the danger of an attaint. Kilw. 203. b. pl. 2. 
21 H. 8. Anon. 

8. Treſpaſs, not guilty, the defendant may give a le for years 
in evidence; contrary of a /eaſe at zuill, for this is determinable at 
pleaſure. Kitch. 239. cites 25 II. 8. General Iſlue, 82. 

9. Treſpaſs, the defendant pleads i, freehold, and gives in evi- 
dence a fine with proclamaticn ; it is good, for it is a title. Kitch. 
239. cites 27 H. 8. 27. 

10. Per Cur. upon not guilty, it is goo evidence for the de- 
fendznt to ſhew that the land belongs to ancther, and put the plain- 


tiff to thew title. Keil. 61. pl. 6. Hill. 20 H. 7. 


11. In an action of treſpaſs, where the defendant pleads 27 


guilty, and makes the title by a firanger, it is no evidence to ſay that 


be cumimilied the treſpaſs by the commandment of the ſiranger, but 
O 4 ough 
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Br. General 
Iſſue, pl. 5. 
cites 5 H. 6. 
11. . 


Br. General 
Iſſue, pl. $1. 
cites 25 H. 
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2e cite: S. ought to plead the ſame, as he muſt do the licence of the plaintiſf 


C.—8S. C. . , 
al by himfelf. Brown's Anal. 15. 


Vaughan Ch. J. Freem. Rep. 44. pl. 52. in Caſe of Fox v. Grundie. 


12. In treſpaſs net guilty was pleaded, the evidence was, that 
locus in quo fuit liberum tenementum of T. S. whs licenced the de- 
fendant to enter, by virtue whereof he entered accordingly, but 

no good evidence, becauſe it is a juſfification. Brown's Anal. 17. 
DL 168 J 13. In treſpaſs de benis captis, the defendant pleads non cul. and 
— in evidence, that he recovered the ſame goods by verdict, and 
bad them delivered to him in execution, and good. Brown's 
Anal. 17. h | | 
14. In treſpaſs, and not guilty pleaded, the evidence was, that 
the preperty was ts J. S. who gave them to the detendant, and 
good. Brown's Anal. 17. : 
15. But in treſpaſs, where not guilty was pleaded, the evi- 


dence was, that the property 2was to J. S. and that the defendant 


as tis ſervant, and by his commandment, took the goods in the 
count, end ill; for he thereby confejeth the treſpaſs, and yer 
juſtifies the fame. Brown's Anal. 17. | 
Kitch. 229g. 16. Treſpaſs for taking of goſhawks, not guilty pleaded, and 


SA evidence given, that the defendant has a leaſe of the woods where the 


Br General Hawks zbere taken, and good, becauſe he thereby makes a title 


Ives, Fl. to himſelf. Brown's Anal. 17. 
43. cites 15 
E. 4. 1. but adds a quzre, if the trees were reſerved, as in 14 H. 8. 


17. Treſpaſs of goods carried away the defendant pleads, that 
the property of the goods was not in the paint, and that 1s no plea 
in treſpaſs, but in replegiare. And ſome for that ſeem, that this 
is no good evidence in treſpaſs, upon a plea of not guilty. Kitch, 
238. cites 27 H. 8. fo. 25. | 

18. Treſpaſs of goods taken, the defendant may plead not 
guilty, and evidence that he recovered, and had them delivered in 
execution, and is good. Kitch. 239. cites 12 Book of Aſſ. 73. 

19. In an action of treſpaſs the defendant pleaded not guilty, 


and if he might give in evidence, that at the time of the treſpaſs . 


the freehold was to ſuch an one, and he as his ſervant, and by his 
commandment entered, was the queſtion; and it was faid by Coke, 
that the ſame might be ſo well enough, and fo it was adjudged in 
Trivilian's Caſe ; for if he by whoſe commandment he enters has 
right, at the ſame inſtant that the defendant enters the right is in 
the other, by reaſon whereof he is not guilty as to the * 
and judgment was given accordingly. 1 Yo 
Trin. 31 Eliz. in Dierfly v. Nevel. 


20. In treſpaſs for breaking his cloſe, upon not guilty pleaded 


he cannot give in evidence that the beaſts came through the plain- 
- 77's hedge, which he ought to keep; nor upon the general iſſue 
juſtify, by reaſon of a rent-charge, c:mmon, or the like. Co. 
itt. 283. LE 
21. In zreſpaſs, tender of 28. 6d. in amends was pleaded, and 

f | 5 averred 


on. 301. pl. 414. 


Evidence. 


averred that the ſaid ſum was ſuiſicient ; this was upon the new 
ſtatute 21 Jac. and ue taken vpsn the ſufficiency of the amends. In 
this caſe the defendant began the evidence to prove the.amends 
ſuſtcient, and was directed to ſhew the treſpaſs, what it was, and 
prove the tender, &c. and the plaintiff in this cate was not per- 
mitted to ſhew or prove more treſfaſſes than one of which he had de- 
clared. And that which the plainiiit ſets forth {ſhall be the treſ- 
paſs, and not that which the defendant ſets forth if they vary; 
then the plaintiff did prove it to the value cf 5s. and the defend- 
ant would have left it to the jury, whether the treſpaſs of two 
beaſts in April in graſs-ground could be of that value, but the 
judge world not permit it ſo for the jury to judge, as if no progj Was 
when the witneſs had exprefily proved it to the value of gg. when 
the defendant had failed to make proof what the treſpats was, fo 
to apply his amends tendered to that treſpaſs, in which he had 
failed before. Clayt. 70. pl. 122. Aſſiſ. a. Aug. 1639. before 
Vernon and Hendon ſudges. | 

22. Where not guilty is pleaded in treſpaſs, a releaſe cannot 
be given in evidence; for ſuch evidence and the defendant's 
plea is contrary. A releaſe implics a con. ſſton of the treſpaſs, and 
a diſcharge of it by the releaſe. Jenk. 280. pl. 4. 

23. For making a treſpaſs continuando there ought to be a re- 
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entry of the plaintiff, and for the not proving thereof the plaintiff 


ſhall have damages only for the firſt entry. L. of E. 7th edition, 
440. cites Mich. 22 Car. 1. | 

24. Treſpaſs was brought guare domum & clauſum fregit, & 
bona aſportavit, &c where the defendant in truth did the treſpaſs 
by virtue of a commiſſian of bankrupts. The Court held that the 
plaintiff having declared of the entry into his houſe the defend- 
ant cannot plead not guilty and give the ſpecial matter in evi- 
dence, but ought to have pleaded the ſtatute of bankrupts, and 
all the ſpecial matter ; but if the treſpaſs had been laid for taking 
of the goods only, he might have pleaded not guilty generally. 
Litt. Rep. 356. 6 Car. C. B. Anon. | 

25. In treſpaſs quare clauſum fregit, it is a plea in abatement 
to ſay that the plaintiff is tenant in common with another, but can- 
not be given in evidence upon not guilty, as it may where one te- 
nant in common brings treſpaſs againſt the other. Vent. 214. 
Trin. 24 Car. 2. B. R. Anon. 

26. Where corn, &c. is taken away at ſeveral days the right 
way is to ſay tali die & diverſis diebus, & victbus inter talem diem 
& talem diem; for if it be laid on a certain day with a continuands 
plaintiff can give in evidence but one day, though they may chooſe 
their day, for that which is done en one day cannot be continued. 
Comb. 427. Trin. 9 W. 3 C. B. Anon. 

27. In treſpaſs for breaking the plaintiſf's cloſe, and treading his 
graſs, &c. the defendant upon not guilty pleaded, carrot grve any 
matter of right in evidence, not even in mitigation of damages; 


per Holt Ch. J. 6 Mod. 153. Paſch. 3 Ann. B. R. Dove v. 8 
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IO. b. 14] Trover. 


1. Action upon the caſe of finding his goods, and converting 
them to the uſe of the defendant, not guilty, and evidence that 
they were not goods of the plaintiff is good. 3 Mar. and 33 H. 8. 
Action upon the Cafe 209. Otherwiſe it is in treſpaſs. Kitch. 
237. ciſes 27 Hl. 8. fol. 25. | 

2. Action upon the cale of finding goods, and converting them 
to his own uſe; the defendant pleads not guilty, and evidence that 
they were patwwned to him fer 10l. is good. Kitch. 239. cites 4 E. 6. 
Br. 113. | 

3. Trover and converſion brought by the citizens of Col- 
cheſter, againſt the farmery of the toll of the citizens of Lon- 
don, for taking their goods; upon not guilty pleaded, there was 
a trial at bar by a Hartfordſhire jury, where the defendants con- 
fefled the taking the goods; but that it was for non-payment of 
toll, which the defendants claimed by cuſtom ; the citizens of 
Colcheſter claimed to be free by the charter of King Richard, 
and the citizens of London proved by divers records and entries 
in their books, that the citizens of Colcheſter had paid toll; it 
was objected againſt the defendants evidence, that it was not 
good upon the general ifſue, but that they ought to have pleaded 
the matter ſpecially ; and the Court held accordingly ; for it is 

not like to a general action of treſpaſs, for there they ought to ſ 


as Rs En 


have pleaded the cuſtom ſpecially ; but in trover any thing may be 1 
given in evidence on the general iſſue, which may prove the converſion to 1 


| & lawful ; the jury gave a general verdict for the defendant and 
L 167 ] judgment accordingly. Jo. 240. pl. 5. Paſch. 7 Car. B. R. E 
Colcheſter City v. London City. | 
4- In trover and converſion, upon not guilty, the evidence was, 
that the goods were taken and / by virtue of a commiſion of 


feuert, and it was ruled, that this matter might be well given ” 
in evidence upon not guilty pleaded, as detaining of beaſts in a 34 
market for toll. Allen. 92. Mich. 24 Car. B. R. Combs v. 
Cheney. | | <2 E 
Mel 147. 5. Ihe plaintiiF brought trover as adminiflrator, and declared 
S. C. hed upon the poſicſhon of the inteſtate ; and upon not guilty pleaded gl 
eceoreingly- at the trial, the counſel for the defendant offered to give in evi- "i 
dence, that the pretended inteſtate made a will and an executor ; * 
but Holt Ch. J. over- ruled it, and took this diverſity, That where Pos” 
( 


an adminiſtrator brings trover ups! his own prſſefſion, the defendant 
may give in evidence a will and an executor upon not guilty | 
otherwiſe if it be on the poſſeſſion of the inteſtate, (as in the Co 
principal caſe) for there the deſcendant ought to plead it in abate- 
ment, and it he does not, he ſhall not give it in evidence. 1 Salk. 
285. pl. 17. Mich. 1 Ann. Blainfield v. Marth. 


6. In trover for million ſortery tickets, upon evidence it ap- FO 
peared, that the plaintiff had given lo a goldſmith the ticket in queſ= - 
lion tg receive the money due on them, that ſome payments were due a, 


and 


. 
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and ſome were not, and gave a note to pay the plaintiff ſo many 
million lottery tickets; that the plaintiff's tickets were delivered 


to the defendant by the goldſmith upon this note, which was 


produced and read as evidence againſt the plaintiff; and per 
Holt Ch. J. the way and manner of trading is to be taken no- 
tice of, and the beſt proof that the nature of the thing will afford 
is only required; when goldſmichs give their notes no perſons 
are by to be witneſſes, and their notes to pay money or tickets 
are evidence of the receipt of their money. If the Exchequer, 
or any private perſon had paid to the goldſmith the money for 
the tickets, it had been a good payment againſt the owner, but 
whether it would be ſo where tickets not due are bought for a 
valuable conderation he doubted, but as the goldſmith here 
had tickets here of the plaintiff and defendant, the delivery of 
the plaintiff's tickets to the defendant was no change of the 
property or any conſideration; for though the owner gave the 
goldſmith power to receive money for. the tickets, he did not 


give him power to change them for other tickets, and the plain- 


tiff had a verdict. If the money is ſtolen and paid to another, 
the owner of the money can have no remedy againſt him that 
received it; but if bank-notes, exchequer-notes, or million- 
tickets, or the like, are ſtolen or Joſt, the owner has ſuch an in- 
tereſt and property in them, as to bring an action into what- 
ſoever hands they came; money or caſh is not to be diſtinguiſh- 
ed, but the notes or bills are diſtinguiſhable, and cannot be 


reckoned as caſh, and they have diſtinct marks and numbers on 


them. 1 Salk. 283, 284. Hill. 12 Ann. Guildhall. Ford v. 
Hopkins. | 
LO. b. 15] Warren. 


1. Treſpaſs in warren, not guilty and evidence that he has no 
evarren is good. Kitch. 237. cites 10 H. 6. fol. 17. and 


34 H. 6. fol. 7. 
ſO. b. 16] Waſte. 


1. In waſte, upon the plea of no waſte done, defendant may 
give in evidence any thing that proves it not waſte, as by tempeſt, 
lightning, enemics, &c. but he cannot give in evidence guſtifiable 
2vaſte, as to repair the houſe, &. Co. Litt. 83. a. 

2. If ice does wwafte, and before action brought he repurrs it, 
and afterwards leflor brings action of waſte, and /efſee pleads quod 
non fecit vaſtum, he cannot give the ſpecial matter in evidence. 


Co. Litt. 283. a. 
CO. b. 171 Writ of Right. 
1. Debt, and per Lakin in writ of right the miſe is joined, and 


the tenant gave in evidence a releaſe made in another county, the grand 
He ought to find it; for it is ſaid elſewhere, that nathing _— 
9 # 7 . . plea 
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Evidente. 


; pleaded in this action but collatera{ warranty, but all others ſhall be 


given in evidence. Br. Droit de Recto, pl. 48. cites 9 E. 4. 40. 


(P. b. 1) Evidence. For or againſt what Perſons 
having Relation to others. | 


Acceſſory. 


1. INdictment of A. as W to B. and C. evidence proves 
him acceſſory only 79 B. this maintains the indictment. 


L. E. 286. pl. 37. 


5 = . : 
2. Two indifted as principals; evidence proves one acceſſory 
before, he ſhall be diſcharged of that indictment. L. E. 286. 
pl. 40. cites H. P. C. 266. 


[P. b. 2] Bail. 
t. In action againſt the bail, who pleads render of principal in 
d:ſcharge, there muſt be a 2 of the judgment and of the com- 


mitment given in evidence. Per Holt Ch. J. 12 Mod. 559. 
Mich. 13 W. 3. Anon. | 


[P. b. 3] Bailiff and Receiver. 


1. In a trial at niſi prius at Guildhall, it was ruled by Holt 
Ch. J. that where the mayor and commonalty of London had 


conſtituted J. S. their bailiff 2 receive their rents, and to make 
demand of them, and to make entry; upon evidence in ejectment, 


ſuch general authority is not ſufficient to authorize a bailiff to 


take advantage, and make demand of a rent accrued due after the 


authority given; for it is a new right attached, and ought to be 


a ſpecial authority for this purpoſe. Skin. 413. pl. 10. Hill. 
5 W. & M. in B. R. Dixon v. Smalley. 


[P. b. 4] Baron and Feme. 


1. Upon evidence in an action upon the caſe for meat, drink, 
waſhing and lodging found for the wife of the defendant by the 


plaintiff; the progf was that the bie came in a neceſſitous caſe, and 


/aid to the plaintiff that ſhe was the wife of the defendant, and that 
he had turned her out of his houſe, and allowed her 5ol. per annum, 
but that he would. not pay it, upon which Holt Ch. J. was of opi- 
nion that the huſband is not chargeable, for it being apparent 
that ſhe did nt cobabit with her 5 ſhe ſhall not have 


credit to charge him without his conſent, and though it was 
proved that he had paid anther who had receined and tabled her 
before the plaintiff had received her; yet the plaintiff was 


non- 


Wa > & Mtv. =_ * 


OV 


Evidence, 


nonſuit; for Holt Ch. J. ſaid if a wife cohabit with her huſband, 
and by it gains a credit, though ſhe depart without the leave of her 
huſband, and come to London, and becomes in debt, the huſ- 
band ſhall be charged till notice given of her elopement, for it 
ſhall be intended to be with the conſent of her huſband ; but 
after notice the huſband ſhall not be charged without his 
conſent. Skin. 323. pl. 2. Mich. 4 W. & M. in B. R. Peirce 
v. Welden. | 

2. At niſi prius at Weſtminſter, an action was brought for 
money received to the uſe of the plaintiff; upon the evidence it 
appeared to be money ſecretly depgſited by the wife, and a nate taken 
for it in the name of athird perſon, and after the death of the wife 
the action was brought by the huſband; and in this caſe it was 
proved that the <vife ſaid that ſhe had received the money depgſited 
again; and an exception was taken that this is not evidence, fed 
non allocatur, for the matter being tranſacted by the wife, and 
the caſe depending only upon this tranſaction, that which the 
wife ſaid is evidence. Skin. 647. pl. 4. Trin. 8 W. 3. B. R. 
Webb v. Plumſted. | 

3. Though it was pretended that there was a recovery in 
huſtand's time, and that they would prove by the fberiff who . 4 
writ of execution ; yet they having not the judgment on which the 
execution was, it was ruled they could not give that in evidence. 
Per Holt. 12 Mod. 346. Mich. 11 W. 3. 

4. Though feme covert /ea/, and deliver a deed, yet ſhe may 
plead non eſt factum, and give coverture in evidence. Per Holt 


Ch. J. 12 Mod. 609. Hill. 13 W. 3. Anon. 
(P. b. 5] Carriers. 


1. A box of jewels was delivered 10 a ferryman, who knowing 
not what was in the box, threw them over-board into the ſea, 
and reſolved he ſhould anſwer for it. Cited by Roll. All. 93. 
Mich. 24 Car. B. R. as was ruled in one Bareroft's Cafe. 

2. Trover lies not againſt a carrier for negligence, as for loſing a 
box, but it does for an actual wrong ; as if he breaks it to take 
out- goods or ſell it. Per Cur. 7 W. 3. B. R. That a denial was 
no evidence of converſion, where the thing appeared to be loſt 
by negligence, but if that does not appear, or if the carrier had 
it in his cuſtody, when he denied to deliver it, it is good evi- 
dence of a converſion. Coram Trevor Ch. J. at Niſi Prius at 
Guildhall. 2 Mod. 65 5. pl. 4. Anon. 

4. A box was ſent from Somerſetſhire. by Taunton carrier to 
London, directed to Mr. Were at the Temple ; he goes to the inn to 
enquire for the box, and leaves word that it ſhould be brought to him 
by a porter, this was on the 26th of Dec. When the carrier 
comes in, the porter belonging to the carrier takes this box and other 
goods, and carries them in a cart to the Temple-gate, where he takes 
out the box and enquires for Mr. Were's chambers, but a perſon un- 


no ꝛun conduds him to the wrong chambers, where he leaves the box, 
; | and 
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1721 Evidence. 
and it was never more heard cf. In action againſt the carrier, his 
witnefles ſaid the box was directed to Mr. Were's, No. 1. in the 
Temple; but this was denied by Mr. Were, his chambers were 


in the Paper-Buildings, but the box was delivered in Tanfield 
Court next the arch and paid for. Two counts in declaration on 


general cuſtom about carriers, the other on an undertaking to 


from Taunton to London, and there to deliver the box to 

Mr. Were. There was money, a great coat, a pye, a pre- 
cedent-book, & c. in the box. Having proved goods put into the 

box and value, it was objected that the delivery to the porter was 

a diſcharge to the carrier, it being by Mr. Werc's order. But 

Baron Cummins in direction to the jury, ſaid that the queſtion 

L 173 J as, whether the box was delivered according to the ſecond 
count; and if box was delivered to carrier as directed, and not 

| altered, and if purſuant to Mr. Were's order, otherwiſe he 
ſeemed to think that the carrier was not diſcharged of his under- 

taking, and if the goods were carried out of the inn by the porter 

without the order of the party, that the carrier was liable. But 

the jury diſcovering their intention to find for defendant the 

lamtiff was nonfuited. Coram Baron Cummins at Taunton 


Af. Hill. Vac. 1727-8. 
[P. b. 6] Cuſtom-Houſe Officers. 


1. In the Court of Exchequer Ld. Ch. Baron Bury, Mon- 
t and Page againſt Price held, that zuhere an officer had made 
„here, and there ⁊uas an information upon it, Wc, avhich went in 
fawur of the party, who afterwards brings treſpaſs, the ſhewing 
theſe proceedings was ſufficient to excuſe the officer ; it was com- 


petent to make out a probable cauſe for his doing the act. 


Mich. 6 George. | 
[P. b. 7] Executors and Adminiſtrators. 


But where 1. Debt againſt executors, upon plene adminiſtravit pleaded, 
the actioa 1 . | ES 
they gave in evidence, that they had redeemed part of the teftator”s 


Lebe * goods avith their own money, which he had paxvned for the full value, 


thereita'6r's and that they had paid the full value of the refidue to diſcharge his 


£296 —_ geber, and this was held good evidence. Dyer 2. pl. 3. in Cam. 
his debts, Scacc. Mich. 6 H. 8. | 
upon com- 


tracts made by the teſtator, had not been good evidence to maintain ſuch plea, becauſe they were 


not compellable. Dy. 32. a. pl. 2. Paſch. 28 & 29 H. 8. Anon. 


2. In debt againſt executors, the iſſue was upon afſets in their 
hands om day of the action brought, and the evidence was, that a ſum 
of money to the value of the debt auus brought in on that wery day ints 
the Prerogative Court of Cant. and there delivered to the executors as 
a debt due to the teſtator, which they paid the ſame day to a creditor of 
the teflator, by the order of, and in the ſaid Court ; fed non allocatur 


as an adminiltrator, but ſhall be held affets to the plaintiff, 


though 


ff. ˙ . Oe ns * 


hi; keeping. Skin. 648. pl. 6. Trin. 8 W. 3. Gübert and Berkley. 


Evidence. 


though the writ was purchaſed the ſame day after payment of 


the money. But it ſhould have been pleaded ſpecially, and then 
perhaps the defendant might have aided himſelf thereby ; where- 
upon the jury found aflets generally, die impetrationis brevis, 


without giving any ſpecial verdict. D. 208. a. pl. 16. Mich. 


3 & 4 Ehz. Anon. 
3. The plaintiff ſued as adminiſtrator for goods, and non deti- 


net was pleaded, and the defendant produced in evidence letters teſta- 


*entary of the fame man, who was ſuppoſed to die inteſtate, and 


it was admitted as good evidence. Clayt. 66. pl. 115. Aſſiſe 
July 1638. before Barkley Judge. Preſton v. Hall. 


4. A man may give in evidence any thing upon the ſcire fteri in- 
guiry upon a non devaſtavit, that he might have given in evidence upon 
Plene adminiftravit. Per Gould J. Ld. Raym. Rep. 591. Trin. 
W. 3. in Cafe of Rock v. Layton. 

5. If an executor bring rover upon the poſſeſhon of his teflater, 
upon not guilty he ſhould not be put to prove Himſelf executor ; 
ſecus, if he had brought it -1 his o20n poſſeſſion. 7 Mod. 141. 1 Ann. 


B. R. per Holt Ch. J. at Guildhall, in the Caſe of Blainfield v. 
March. 


6. Trover by an adminiſtrator, the plaintiff declared of a poſſeſſion 
in the inteſtate, and of a l:fs by him in his life-time, and then he 


lays the converſion to be in his own time, &c. Per Holt Ch. J. the [ 154 J 


defendant ſhould have pleaded it in, abatement, and ir cannot be 
given in evidence upon not guilty pleaded, becauſe here the pro- 


perty is laid in the inteſtate. But if the plaintiff had declared 


upon a property in himſelf, and it had appeared upon the exi- 


dence that he claimed the goods but as adminittrator to J. S. &c. 


there the evidence of an executor had been a bar tothe plaintiff, 
becauſe it would have defeated his property, upon which his 
action is founded. And a verdict was given for the plaintiff, 
and intire damages. 2 Ld. Raym. Rep. 824. Marsheld v. 
Marſh. | | 

P. b. 8]- Inn-keepers. 


- 1. At Guildhall upon evidence the caſe was, a man had a horſe 
in an inn, and came thither, and direFed that the inn Keeper ſhould 
not give him any mire food, for he would be reſponſible for it; aud the 
queſtion was, if for the food after this direction given by the inn- 
kecper to the horſe, he who brought the horſe thither ſhall be 
charged or not; and Holt Ch. J. at firſt inclined that this is a 
diſcharge, and that the horſe (though he might be retained by 
the inn-keeper yet) is but in the nature of a diſtreſs; and it being 
in the cuſtody of the inn-keeper in his inn, this is a pound-co- 
vert, and the horſe ought to be afterwards found and maintained 
at the peril of the inn-keeper z but after mutata opinione, he 
directed that this was not a diſcharge, for then any {n-#eeper 
might be deceived, and it is the leſſening of an inn-keeper's ſe- 
eurity, who may detain, and by the cuſtom of Lendon ſell the horſe for 


as * 


174 Evidence. 

2. If a man brings a He to an inn, and deſire the maſter to 
put kim into @ {table till it cools, and then ſend him to graſs, if the 
horſe be Hole before he _-_ him to graſs he ſhall anſwer for him; 
though if he had ſent him to graſs purſuant to the owner's deſire 
he would not be anſwerable; and ſo he ſhall be chargeable till 
he has performed the truſt repoſed in him, and as ſoon as he has 


performed it he ſhall be diſcharged. Per Holt Ch. J. 12 Mod. 
484. Paich. 13 W. 3. in Caſc of Lane v. Sir Robert Cotton. 


[P. b 9] Landlord and Tenant. 


1. At Guildhall, in ejefFment for a meſſuage in London, it was 
objected againſt the title of the plaintiff that this was a meſſuage 
above 401. per annum rent, and that the cem of the city is, that 
there ought to be evarning given for the ſpace of half a year where 
the mefluage is of ſuch a rent, and by the ſpace of a quarter of a 
2H year where 'tis under ſuch a rent, and an antient bo in French 
p was produced, in which ſuch cuſiom was regiſlered, the which was , 
: allowed to prove the cuſtom ; but the uu, was, if this cuſtom c 
gave the party an intereſ, cr only entitled him to an action, if it be 
ouſſteil within the time, as in the common cafes of /ea/es "ray years, of 75 
at will, with agreement for a quarter's warning ; if the party de- by 


N part without warning, an action of debt doe, nt lie for the rent, 5 

' but an action on the caſe founded upon the agreement, and though ; 
i Holt Ch. J. ſaid, that he had heard that North C. J. had ruled | bo 
1 upon evidence that the cuſtom gave an intereſt , and it was ob- 2 
| jected, that if it did not give an intereſt it was not of any benefit * 
: to the citizen, who ought to have a reaſonable time to remove his 55 
effects; yet the Ch. J. inclined e contra, and it was reſerved for wh 
his confideration. Skin. 649. pl. 7. Trin. 8 W. 3. B. R. Tyley G 

7 v. Seed. | | | 
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IL 175 ] 2. If the plaintiff were leſſee the Ir might lawfully enter 10 of 


1 ſee, <vaſle ; and there to make him a treſpaſſar the leſſee ought 1 
; ford ſome miſbehavicur in him, as cutting a tree, deſtroying the 


i | h corn, or ſtaying on the land all night, &c. Per Holt Ch. J. La 
| N 12 Mod. 582. Mich. 13 W. 3. in Caſe of Chancey v. Win & al. 
l [P. b. 10] Maſter and Servant. | 
il 1. In an action upon the caſe for money received by the de- 4; . 
| fendant for the uſe of the plaintiff, the evidence was that the de- £ 165 
fendant was apprentice to the plaintiff, and this was for ſervice done · 2 
in a ſoip of the King's, during the apprenticeſhip ; and the indentures ih 
of apprenticeſhip being produced to prove the defendant apprentice to row, 
the plaintitt;z it was infiſted that the hand of the defendant ought to * 4 
be proved ; to which Holt Ch. J. agreed, unleſs the indenture be a 
enrolled. Skin. 579. pl. 2. Paſch. 7 W. 3. B. R. Anon. | 1 
2. If my ſervant has a note for money due to me or other goods, | 11 G 
which in their nature are not properly in the cuſtody of a ſervant, that = 


is evidence prima facie that he has an authority from me to ap- = 


um HS 8. 


Evidente.  — 


ply them to ſuch uſe as he does after put them to; but the con- 
trary may be given in evidence, as that he came by the note by undue 
means, or had it to another particular purpsſe ; per Holt Ch. J. 
12 Mod. 504. Mich. 13 W. 3. Anon. | 

3. The ſervants of a carman run over a boy in the flreet and The _ 
maimed him, by negligence ; and an aim was brought againſt the ich h, = 
maſter, and the plaintiff recovered. Ld. Raym. Rep. 739. run againſt 


Anon. the cart of 
B. in which 


there was a pipe of wine, viz. ſack, and overturned it, whereby the ſack was ſpoiled, and run into the 
{treet ; and an action was brought againſt the matter, and held good by Holt Ch. J. at Guildhall, 


Ex relatione Majeſtri Place. Ld. Raym. Rep. 739. Anon. 
CP. b. 11] Merchant and Inſurer. 


I. A. inſured the freight of a ſhip from all loſſes and da- Comb. 56. 
mages, which ſhould befall the ſhip or merchandizes in her, ex- 2 - - buts 
: ; | . judgment. 
cepting only perils of the ſea. The ſhip was taken by pirates; Barton v. 
and to prove that pirates are perils of the ſea, a certificate of er- Wollifotd. 
chants was read in Court that they were fo eſteemed; But the 
Court deſired to have the maſter of the Trinity-houſe, and other ſuf 
ficient merchants to be brought into Court to ſatisfy the Court viva 
voce on the Friday following. Sty. 132. Mich. 24 Car. Pick- 
ering v. Barkley. 
2. In an action brought upon a policy of inſurance of a ſhip, if 
it appears upon the evidence, that the hip was condemned by pro- 
ceſs of law and ſeiſed ; by this ſentence the property and ownerſhip 
are deſtroyed, and there is no remedy upon the policy of inſur- 
ance; ruled by Holt Ch. J. May 31, at Guildhall. Paſch. 
10 W. 3. 1698. Ld. Raym. Rep. 724. Anon. 
3- It was ruled by Holt Ch. J. May 31, Paſch. 10 W. 3. at 
Guildhall, that in an action upon a po/icy of aſſurance of a ſhip, if 
the plaintiffs witneſs ſwears, that the ſhip was condemned by proceſs 
of law, it is good evidence to prove it; but if the defendant had gf 
Fered that matter in evidence by his witneſſes, it would not he 
been ſufficient without producing the ſentence of condemnation, 


Ld. Raym. Rep. 732. Anon. 
[P. b. 12] Partners, | (2196 3 


1. In an action on the caſe for money had and received to the plain- 


tiff r uſe, it appeared upon evidence, that Layheld and the other 


defendants were bankers and partners, and that the plaintiff had 
given Layfield 201. for which he received a fietet in the Double- 
Exchange Lottery, and Layfield undertook to pay what benefit 
ſhould happen thereupon ; that the ticket came up a 40 J. benefit, 


and for that money the action was brought againſt Layfield and 


partners; and it was objected for the defendants, That it did not 


appear that any of them had undertaken to be truflees in the lottery but 


Layfield, and 1 Bly he enly ought to be charged, and nat his part= 
ners; to which Holt Ch. J. anſwered, T hat they were partners in 
Vos, All, P thein 
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it cannot be 
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Evidence, 


their trade, and goldſi niths, and that the adventurers put their money 
mm upon the cre 1 7 the /everal goldſmiths that had 4nd. rtaken 1, pay 
the benefits 3 and 1t {hould be Þ1 efumed, that the La 21 
the a of the chers, and ſhould bind them, 447,5 3 they -ould * 4 


diſclaimer or refuſal to be concerned in it. 1 Salk. 292. pl. 33. Coram 


Holt Ch. J. at Niſi Prius. Laylield's Caſe. 
P. b. 13] Sheriff. 


t. An action upon the ca/e againſt a ſheriff upen an eſcape ſuf- 
fered by his bailiſt upon a mean proceſs, and it was proved in evi- 
dence as necellary to make this caſe that there <vas ſuch a debt, that 
ſuch a proceſs and warrant was, and is a due debt. And | aſtly, that 
the party arreſted was become inſolvent, otherwiſe he ſhould not have 
recovered damages to the value of his debt, as here he did upon 
all this proved evidence as aforeſaid. Clayt. 34. pl. 59. Alliſ. a. 
Aug 11 Car. Barkley Judge. Tempeſt v. Lialey. 

2. In treſpaſs brought againſt the ſheriff for goods taken, upon 


not guilty pleaded, he gave in evidence, that he {erred them iu 


execution by virtue of a fier! facias, The plaintiff made title to the 


goods by a prior execution, but fraudulent, and by bill of fale made of 


them to him by the officer, viz. the ſheriff predes efor lo the defendant. 
And upon this trial before Holt Ch. J. at Hertford, Lent aſſiſes 
1698. 11 Will. 3. it was ruled by him after argument of the 
counfel on both fides, that the defendant, though /heriff, ought to 
give in evidence a copy of the judgment. But it would have been 
etheraiſe if the treſpaſs had been brought by the perſon againſt whom 
the fieri facias iſſued. Ld. Raym. Rep. 733. Lake v. Billers 
and al. 


T. b. 14] Strangers. 


1. If one makes an anſeber in Chancery, which may be preju- 
to his eſtate, it may be given in evidence againſt him, but 
| * againſt alienee. 1 Salk. 286. pl. 19. Hill. 2 Ann. B. R. 


di 


n 


any claim- Ford v. Grey. 


ing uncer 
cr. 


[P. b. 151 Succeſſors. 


1. The leaſe of a biſbap net warranted by the ſiatule is avoidable 
by the ſuccetior 'only and not by himielf, per Curiam. Keb. 182. 
pl. 153. Mic. 13 Car. B. R. in Cafe of Scudamore v. Bellisfon. 

3 Plaintiff was nonſuited in ejeftment againſt the former maſter 
of St. Catherines in a former trial, and this was given in evidence 
How 5 againſt the new maſter, though the council objected, that 
the maſter comes not in 1 and that there was more given 


{ 157 } in evidence here than at the former trial; but per Pemberton 


Ch. J. the ſucceflor comes in under his predeceſpr, . is like to an 
heir and ancefler. Skin. 15. Mich. 33 Car. 2. B. R. Ld. Brounker 
ad Sir Robert Atkins. 


(b. b. 
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[P. b. 16] Traders. 


1. The way and manner of trading is to be taken notice of, and 
the beſt prog, that the nature of the thing will afford, is only re- 
quired. When go/d/miths give their notes, no witneſſes are by, 
and their notes to pay money or tickets are evidence of the receipt 
of the money; per Holt Ch. J. 1 Salk. 283. pl. 14. Hill. 12 W. 3. 
Ford v. Hopkins. | 


(Q. b. 1) What muſt be given in Evidence in 
Reſpect of the Plea. 


Account. 


1. ACCOUNT of receipt by the hands of J. S. the deſendant 


pleads he qwas never the receiver ; and evidence that J. S. 
gave that to him is good. Kitch. 232. cites 2 H. 4. fo. 13. 


2. Debt upon arrcarages of account, he oweth him nothing in 


manner and form, and evidence that there was no ſuch account is 


good. '2 II. 6 fo. 26. Kitch. 237. 


3. In debt upon an account, the defendant may plead nul fiel 
accompt or nil debet, and give in evidence that there is no account 
betaueen the parties, Heath's Max. . cites 20 H. b. 24. 


4. Upon an inſimul computaſſet, the plaintiff muſt be ſure to 
prove the day of the account and ſum certain; agreed upon; 
otherwiſe he will be nonſuited. L. P. R. 25. 

5. In an inſimul computaſſet, if the plaintiff proves a penny leſs, 
or more than is laid in the declaration he muſt be nonſuit. Trin. 
2 Ann. Hill v. Rebow. 


[Q. b. 2] Non Cepit. 


1. Replevin of a ſoab ond pigs, the defendant juſtifyed fer the ſcxv, 
and 79 the pigs ne prift pas, and it was found by the Jury that the 
ſow was with pig at the time of the taking, and farrowed her 
pigs, and well; and fo it ſeems that this matter was given in evi- 
dence, and therefore this is a /þecial taking in law. Br. General 
Iſſue, pl. 88,cites 18 E. 3. and Fitzh. Replevin, 34. 

2. Action of extortion againft the ſheriff, who pleads that he took 
not, and evidence that by preſeription he hath a bar fee of every one 
which he takes, and is goed ; for it is no extortion. Kitch. 238. 
cites 21 H. 7. fo. 17. | 
3. On non cepit, the evidence was, that there being a conten- 
tion about ſome ſheep awhich were then in an highway, or had been 
ſeiſed as felons goods, Cc. one P. came to F. and giving bend to re- 
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Br. General 
Iſſue, pl. 7. 
cues . . 
& S. P. by 
New ton. 


Br. 83 


Iſſue. pl. 
cites S. C. 
& S. P. by 
Newton. 


Codd. 112. 
pl. 135. 
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S. C. held fre the ſheep to him who had right to them, he took the ſheep into 


ber be he bio keeping, Sc. and farther that the ſervants of F. had ſeiſed the 


tor he that 7 ; i 
doch ttay, ſaid ſheep to his ufe, yet F. non cepit ; per Cur. 1 Le. 42. pl. 54. 
Goes not Mich. 28 & 29 Eliz. C. B. Wood v. Foſter, . 


taxe.— 
139. S. C. dut S. P. does not appear. 


L 178 J 4. In replevin upon non cepit pleaded, property cannot be given 
in evidence; per Hale. Vent. 249. Mich. 25 Car. 2. B. R. 
in Caſe of Wildman v. Norton. | 

Q. b. 3] Contract. 


1. If the plaintiff in his declaration miſtake the contract, either 


in the ſum or in the thing ſold, i debet will be a good plea. 


Heath's Max. 80. cites 21 E. 4. 20. 
2. The defendant may give in evidence that the contract was 


conditional, or may plead the ſame as appears there without tra- 
verſe ; the like, as it ſeems upon non aſſumpſit in action upon 
the caſe. Heath's Max. 79. cites 28 H. 8. Dy. 29. | 


[Q. b. 4] Non Infregit Conventionem. 


1. B. covenants that he was ſeiſed of Black-acre in fee ſimple, 


where in truth if was cepybold land in fee according to the cuſ- 
tom; per Cur. the covenant is not broken; and the jury ſhall 
give damages in their conſciences according to that rate that the 
country values fee ſimple land more than copyhold land. 
Noy. 142. Gray v. Briſcoe. | 

2. In covenant the ifſie was, whether the defendant had made an 
Hate ſufficient in Black-acre to the plaintiff or not, and the evi- 
dence was, that the ate was not of ſuch a value, and ill, for it is 
not anſwerable to the matter in iſſue. Brown's Anal. 17. 


Q. b. 5] Non Dimiſit. 


1. If a demiſe to the baron and feme be pleaded, a fine ur 
releaſe to them is no evidence to prove the fame. Heath's Max. 


80. cites 50 E. 3. 6. 


Andbecauſe 2. If a man /eaſe land by indenture dated the 3oth Auguſt 23 H. g. 


the words of to have from the feaſt of St. Michael next enſuing for 21 years, 
eee ter the fame leſſor by indenture reciting the ſaid leaſe, and 


aſe made if 1 
„ I. Bhat # bore date the 6th of Auguſt 23 H. 8. &c. leaſes it for years to 


to Lam- 
borne and commence from the expiration of the firſt leaſe, and it is pleaded, that 


E leaſed by indenture dated 30th Auguft 23 H. 8. as above, and af- 


&c. til the g 12 k ; ; 
end of ze fer by other indenture, reciting that he had demiſed by indenture dated 


years then hoe 20th of Auguft 23 H. 8. demiſed it as above, and iſſue is taken 
nent wn. that he non dimiſit modo & forma, The laſt indenture may be 


diately after 4 a | 
tc Jemiſe iven in evidence, though the date of the firſt indenture be miſ- 
ad inden- taken, for it is not material, but the effect of the iſſue is upon the 


_ ke rn demiſe. D. 116. pl. 70. 2 & 3 Mary adjudged. 


tally ended ard expired, and were not to have and to hold, &c, for the ſaid years, &c. after the ſaid 


notwiths 


fit demie and incenture fully cuded, &c, the laid leaſe made to I. and his W. was good - 
| ; Banding 


* 


died. 3 held clearly that by this verdict the iflue was 


Thetford v. Thetford. 
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Randing the falſe recital of the 6th day of Auguſt mentioned in the ſaid indenture, and that this re- 
cital was as void, and the laid leaſe made to L. and his W. took effect by the demiſe, and habendum, 
and fo was the opinion of all the juſtices of C. B. upon viewing all the indentures, by which the ſaid 
parties proceeded to iſſue upon the demiſe, and it was found with the plaintiff upon a verdict at large, 
and he had judgment with whom the author of the book was of countel, Bendl. 39. pl. 71. Mich. 
1 & 2 Ph. & M. Mount v. Hodgken, 


3. It was held by all the juſtices that if a man 1 by his deed 
certain parcels of land, and names them ſeverally, and after the 
leflor raſes the deed, and puts ane of the parcels out of the deeds, by 
this all the deed rs become void, for the deed is entire in itſelf, and 
cannot itand in part and be void in part. But whether the leflec 
ſhall have advantage to plead this as a leaſe by parel without plead- 
ing the deed, was made a queſtion, and it was held by Dyer that 
he might, inaſmuch as it was a demiſe of the lands, and all is of L 179 ] 
one effect a leaſe by parol and a leaſe by deed. Mo. 35. pl. 116. 
— 4 Eliz. Anon. 
In an action of deb? for rent, the defendant pleaded non di- 1 And. 13. 
miſt, and the evidence prov ed a demiſe only in part, and it was 3 


tield & Us" 
held that it did not maintain the iifue for the plaintiff. Dyer 260. „. Sybil. 
pl. 22. Paſch. g Eliz. Anon. S. C. es 
| cordinglv. 


Mo. 80. pl. 2x1. 8. C. adjudged that the se have judgment for any part, but they ought 
to ſue again upon demiſe of fo much as is found to be demiſed only. Bendl. 77. 8. E. 


5. If an ejeftment be brought F twenty acres, on a leaſe of 
twenty acres, if the defendant plead nen ejectt ; there, if he be 


found guilty but in ten acres the plaintiff ſhall recover; but he 


thould not, if defendant had pleaded non dimiſit. 
6. Baron and feme tenants in tail made a leaſe to the defend- 4 Le. 50. 


ant 3 rent, and the baron died, and then the wife died. 2 * 
In debt by the plaintiff as heir for rent-arrear, and counted of a verbis. 


leaſe made by the baron and feme, the detendant pleaded non di- Aud. 220. 


- miſerunt, and upon iſſue joined the jury found quod dimiſerunt pl. 239. 5» 


S] 


- In an 


by indenture, and that the huſband died, and that after his death action of 


the wife entered, and diſagreed to the * and within the term _— 8 
ea 0 


debt, and 
found for the defendant, viz. non dimiſerunt; for it is now no the plead- 


leaſe ab initio, becauſe the plaintiff hath not declared upon a ing and ver- 
deed; and alſo by the diſagreement of the wife, and her occupa- _ 

tion of the land after his deceaſe, ſhe hath made it the leaſe of 3 
the huſband only. Le. 192. pl. 274. Mich. 31 & 32 Eliz. C. B. 3 hs _ 


adjudged accordingly.—S. C. cited as adjudged. And. 350.—. 


7. On non dimiſit, that the leaſe is void for any cauſe may be given 
in evidence, or the ſpecial matter may be ſhewn. 6 Co. 67. b. 
Mich. 4 Jac. C. B. Finch's Caſe. 

8. Upon the iſſue non dimiſit to an action of debt for rent 
upon a leaſe parol, the plaintiff cannot give in evidence a leaſe by 
deed, but he may give a leaſe conditional, as an agreement con- 
ditional in evidence. Brown's Anal. 16. 
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9. In debt for rent upon non dimiſit, that the leſſor ries avert 

in the land at He time of the demiſe may be given in evidence. Co. 
Litt. 47. Dy. 122. pl. 23. Marlaine v. Hardy. 5 

10. Upon non dimiſit ade & forma, one thall have advan- 

tage of the date and number of years. Heath's Max. 80. cites 

1 & 2 Mariz, D. 116. : 

11. If in an ejeftment the ſup 


£ 
day within the term, although that regularly the declaration has 
relation to the firſt day of the term, yet ſhall not fictitious re- 
lations hurt, in cafe it be proved that 7he bill vas filed after the 
ſuppoſed date of the leaſe ; for it was matter of evidence, and 
£ examinable. Sid. 432. pl. 23. Mich. 21 Car. 2. B. R. Prodger's 


Caſe. 


[Q. b. 6] 3 


t. Upon iſſue ne unques ſeiſie que dower, the tenant may ſay 
ſei de que doxver, and give in evidence a releaſe of dower; qnod tota 


Curia conceſſit. Br. General Iſſue, pl. 48. cites 11 H. 4. 33. 
Dy. 41. a. 2. Upon the plea of ne unques ſeiſie que dower, the defend- 
. Faſch. ant ſhall not give in evidence an eftate upon condition, or other e/tate 
. huſband defeated by the remitter of the heir or the like. Heath's 
Max. 91. cites 30 H. 8. D. 41. : | 


1180 ] | | [Q. b. 7] Eſcape, 
Herk's 1. In debt upon eſcape in the Exchequer againſt the ſerif of Ton- 
Mx. 8 don of ſuffering a man by them arreſted by ca. fa. and in exe- 


ens S. C. cution to eſ cape, the defendant cannot ſay that he did not eſcape, 


and give in evidence, that he was not arreſted ; for the arreſt is 
confeſſed if he ſays that he did not eſcape. Br. General Iſſue, 
pl. 89. cites 34 H. 8. ; 


3. An action upon the caſe againſt a /herij7 upon an eſcape fuf.. 


fered by his bailiff upon a mean proceſs, and it was proved in 
evidence as neceſſary to make this caſe hat there wwas ſuch a debt, 
that ſuch a proceſs and warrant was, and a due debt, and laſtly, 
That the party arreſted was become inſolvent, otherwiſe he ſhould 
not have recovered damages to the value of his debt as here he did 
upon all this proved in evidence as aforeſaid. Clayt. 34. pl. 59. 
11 Car. Tempeſt v. Linley. | | 

8 & 9 W. 3. 26. Ns retaking ſhall be given in evidence in an 
action of eſcape, yg ſpecially pleaded, and oath made by the keeper 


ef the priſon, that ſuch eſcape was without his conſent ; but if ſuch 


affidavit prove falſe, ſuch keeper ſhall forfeit 500 l. 

15 S9 44 26. No retaking on freſh purſuit ſhall be given in 
evidence on the trial of an iſſue in an action of eſcape againſt the mar- 
bal, warden or their deputies, or other keepers of priſons, unleſs the 
fame be ſpecially pleaded, nor all any ſpecial plea be received or al- 
 toawed, unleſs oath be firſt made in writing by ſuch defendant, and filed 
in the proper office, that the priſoner eſcaped without their conſent or 


* privity, 


poſed demiſe be laid to be after the firſt 
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privity, and if ſuch affidavit fhall appear to be falſe, ſuch marſhal, 
 wwardn, or hr keeper, ſhall forfeit 5 00 l. 

Je faid marſhal, wardens, or their deputies, or the keeper of any 
other prifon poll ofter one day's notice in avriting for that pus poſe refuſe 
to ſhea a pi fenen committed to tie creditor or his attorney; ſuch re- 
fuſal ſhall be adjudged an ese. 

Aud if any perſon deſiring to charge a perſon with any action or ex- 
ecution, all 2 to be informed by the ſaid marſhal, warden, their 
deputies, or the keeper of any priſon, ⁊bhether ſuch a perſon be a pri- 
foner, the ſaid "ay 14 Sc. ſhall give a true note in writing to ſuch 
perſon or attorney upon demand thereof at his office, or he fhall forfeit 
gol. And ſuch note in qwriting ſpecifying that ſuch perſon is an 
actual prifoner in his cuſtedy, ſball be accepted as ſufficient evidence, 
that ſuch perſon was at that time in actual cuftody. | 

4. It is abſolutely neceſſary to charge the marſhal in debt for 
eſcape, that he have notice of the party's being charged in enecutian; 
per Cur. 12 Mod. 635. Hill. 13 W. 3. Anon. | 


[Q. b. 8] Non eſt Factum. 


1. Whether upon the plea non eſt factum generally the de- 
fendant may give in evidence, That the plaintiff afterwards pulled 
the ſeal off from the deed, dubitatur. Brown's Anal. 16. 

2. But upon non eſt factum pleaded, generally the defendant 
may give in evidence minus literatus. Brown's Anal. 16. It it was 
read to him different from what it really is. Vide Faits (8). 

3. 13383 a deed, the ſeal of one is broken off. He ſhall ſay 
non eſt factum upon the ſpecial matter, as upon a raſure or in- 
terlining, or where the man is not lettered ; and this ſhall avoid 
the deed, though the ſeal of the other remains entire. Br. Ob- 
hgations, pl. 43. 3 H. 7. 5. | 

4. The like upon delivery of the deed as an eſcrow. Brown's 
Anal. 16. If the ſtranger to whom the deed was delivered as 
an eſcrow, delivers it over to the party before the condition 
performed ; this may be given in evidence on an action brought 
upon this bond; per Brooke. Br. General Iſſue, pl. 26. cites 


14 H. 8. 28. 
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and Wild J. doubted. 3 Keb. 142. Manning v. Bucknal, 


5. If in debt on an obligation the defendant plead non eſt 
factum, and upon trial gives in evidence, That the ſeal of the bond 
was broken oft, and put on again, or that any part of it was 
raſed, it will be a good proof to bar the plaintiff. Heath's 
Max. 84. cites 5 Rep. 119. and 11 Rep. 27. | 

6. On non eſt factum, it is good evidence, that upon payment 
of a ſum agreed upon by obligor and obligee, the plaintiff took the d- 
L fendants ſeal off the fatd obligation. Dy. 112. Upon Demurrer al 


Evidence, a. pl. 50. Hill. 1 & 2 P. & M. Peers v. Biſhop. 
* 7. But 
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7. But if a deed had been delivered to A. to be given to the plaine 


tiff, and the plaintiff refuſes it is no evidence on non eſt factum; 


for by the firſt delivery it was the defendants deed, and no ſub. 


C —S. C. ſequent refuſal ſhall have relation to avoid it ab initio; yet if e 
= Bp. deed had been delivered to A. to be given to B. upon the performance 


of conditions, if A. delivers it before the performance of the con- 
ditions, the maker may plead non eſt factum. It is no evidence 

if the plaintiff is a monk, nor that he is another that bears the 
ſame name, yet it is good evidence that the bond was made by 
another who bears the ſame name with the defendant, D. 163, 
167. pl. 14. Trin. 1 Eliz. Taw v. Bury. 

8. Carus aſked the judges whether razure may be given in evi- 
dence an non eſt factum pleaded ? Dyer and other judges an- 
ſwered not; becauſe he thereby acknowledges the deed to have 
been once his deed, and avoids it by a ſubſequent matter, and there- 
fore muſt plead ſpecially, Mo. 66. pl. 179. Trin. 6 Eliz. Anon. 
Savil. 71. Manwocd v. Harris. a ; 

9. In all cafes when the obligation «vas once his deed, and after 
before action brought it becomes no deed, either by razure, or ad- 
dition, or other alteration of the deed, or by breaking the ſeal, 
in this caſe though it was once a deed, yet the defendant may 
ſafely plead non eſt factum; for without queſtion at the time of 
the plea which is in the preſent time, it was not his deed, 
5 Rep. 119. b. Trin. 2 Jac. C. B. in Whelpdale's Caſe. 

10. Coverture may be given in evidence non eſt factum; but 
2 muſt be pleaded; per two juſtices. 3 Keb. 228. pl. 40. 
Trin. 25 Car. 2. B. R. Cole v. Delaune. 5 

11. Upon non eſt factum to a bond, one of the 20iNeſes being 


5 ſubpænaed did nat appear; and it was offered to prove that he 


owned it his bond, but denied. Arg. 12 Mod. 500. Paſch. 
13 W. 3. Dillon v. Crawly. 1 


12. Though ſeme covert ſeal and deliver a deed, yet ſhe may 


lead non eſt factum, and give coverture in evide 
h. J. 12 Mod. 609. Hill. 13 W. 3. Anon. 

I E is not evidence to non ef? factum, but coverture is, 
3 R 

1 


nce; per Holt 


p- 313. Arg. in Caſe of Thomſon v. Leach. 
4. Infancy, or made by dureſi, cannot be given in evidence 
upon non eſt factum, Lib 5. Whelpdale's Caſe, 119. becauſe 
thereby the bond is not void, but only voidable; otherwiſe the 
bond of a feme covert, or monk ; for there the bond is void, and ſo 
non eſt factum; and ſo of a bond made to a feme covert, and the 


[ 182 J huſband difagrees to it, or by huſband and feme non eſt factum 


af the wife, T. per Pais, | 467] 376. 
[Q. b, 9] Liberum . 


1. In treſpaſs the defendant pleaded that the locus in quo, Cc. is 
x acres in D. which are Bis frechald; on iſſue thereon, if the de- 
fendant has fix acres in D. and the plaintiff other fix acres there, the 
defendant cannot give in evidence that the treſpaſs was committed in 


his 
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his own land ; for his plea ſhall be intended to refer to the plain- 
tiff's land, for until he names ſpecially the land, he does not vary 
from the plaintiff's meaning, conſequently the plaintiff need not 
make any new allignment. Dy, 23. b. pl. 147. Mich. 28 H. 8. 


Anon, | | 
[Q. b. 10] Molliter Manus Impoſuit. 


I. You cannot juſtify beating of a man in defence of your poſſeſ 
ion, but you mult ſay you did molliter manus imponere. Molliter 
inſultum fecit in defence of poſſeſſion is not good, but a contra- 
diction. Mod. 36. pl. 86, Hill, 21 & 22 Car. 2. B. R. Jones v. 
Treſilian. | 

2. There isa force in law as in every clauſum fregit, and there 
mult be a requeſt, but contra againſt an actual force. A 2 
may juſtify an aſſuult in defence of her hufband, and ſo may ſervant of 
his maſter, but not a maſter in defence of his ſervant, becauſe he 
may have an action per quod ſervitium amiſit. If a perſon hold 
up his hand to ſtrike the huſband, the wife may make an affault 
to prevent the blow; but a man cannot juſtify an aſſault in de- 
fence of his houſe, goods, or cloſe, but muſt plead molliter manus 
impoſuit. 1 Salk. 407. pl. 2. Mich. 7 W. 3. Leeward v. Baſilee. 

3. If one enters my ground, the owner muſt requeſt him to de- 

art before he can lay hands on him to turn him out ; for ever 

zmpoſitio manuum is an aſſault and battery, and this breaking of 
the cloſe in law cannot be juſtified without a precedent requeſt 
but if one breaks down the gate, or breaks open a door, or comes into 
my claſe vi & armis, I need not requeſt him to be gone, but may 
lay hands on him immediately; for it is but returning violence 
with violence; fo if one forcibly takes away my goods, I may op- 
poſe him without any more ado, for there is no time to make a re- 
queſt. An attempt to take or reſcue any thing in my poſſeſhon 
is an aſſault on my perſon, and a taking from my perſon. 
2 Salk. 641. pl. 12. Ann. B. R. Green v. Goddard. 


[Q. b. 11] Ne Infeoffa pas. 


1. If a man pleads feoffment of one jointenant to his companion 
a ſlrange name, - of 4 wo. to ee femiliter, the _ x 
ſay that ne infeeffa pas, and give the matter in evidence = 
Cur. and the Court ſhall inſtruct the jury of the law. Br. Ge- 
neral Iſſue, pl. 73. cites 18 E. 4. 29. 


[Q. b. 12] Ne Unques Executor. 


1. An action of debt was brought againſt J. S. executor of the 
teſtator W. he imparls, and therefore he cannot plead to the 
writ that he is adminiſtrator, and not executor, and therefore, by 
the direction of the Court, he pleaded ne ungues admini/trator as 
executor, and gave in evidence that he is adminiſtrator, and not 

Fl executor 
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executor per Curiam. Quod nota. Br. General Iſſue, pl. 6r. 
_ cites Ed. 4. 4. | 
*2. On the ſame plea an executor gives in evidence a commiſſion 
ad colligendum, in which was an authority ad vendendum but this 
was an adminittration, and the ordinary had no authority to fell 
goods though they were in danger of periſning, and the brief de 
colligendo ought to expreſs the proper name of the commiſſory 
or ordinary. Dy. 255. b. pl. 8. Mich. 8 & 9 Eliz. Anon. 
S. C. cited 3. Upon ne unque: executor, ne adminiſter come executor, it is 
2 * * ood evidence by defendant to produce the letters of adminiſiration 
S W. & M. by which he adminiſtered, and that he did not adminiſter before the 
n B. R. aid letters, for then he cannot be an executor de ſon tort. 
1 8 Dy. 305. b. pl. 61. Mich. 13 & 14 Eliz. Anon. wo 
Salkeld, and denied by Holt Ch. J. and Eyres, ceteris tacentibus ; and Holt ſaid, that he ſhall be 
charged notwithſtanding.— 1: Mod. 46. S. C. cited, and denied to be law; and rather an evidence 
& charge the detendant than diſcharge; they might have been pleaded in abatement but it is no 


Nea in bar. 


8 


(OF) 


4. Executor de ſon tort, pleads ne unques executor, &c. exe- 
cution was againſt him for the ꝛbbele debt, viz. 60 l. although in 
truth he had not meddled but with one bedflead of ſmall value. 
Noy. 69. Anon. about 39 Eliz. and there ſaid that one Mr. Offley 
had been charged to 1001. and he had meddled but with one 
bible, therefore take heed, and plead ſpecial matter. 

5. If executors, after ne unques executors pleaded, may give 
in evidence that the parties are liuing? Wylde Recorder of Lon- 
don conceived they may; but the Court doubted. 1 Keb. 414. 
pl. 120. Mich. 14 Car. 2. B. R. Anon. 

6. Upon iſſue of ne unques executor, forgery or other things 
in avoidance of the will ſhall not be given in evidence. Sid. 359. 

pl. 1. Paſch. 20 Car. 2. B. R. Noel v. Wells. | 
Tf there be 7. In an action upon the __ againſt the defendant for goods 
eee fold, he came and pleaded in bar, that he was executor, where 
in. the plaintiff had charged him as adminiſtrator z and upon a de- 
tor by the murrer adjudged for the plaintiff, for it was but in abatement, for 
name of er. tie matter is if he be chargeable or no; and though it was ſaid, 


ecutor, ard 8 | . | J 1 1 
be be ſacd that this was well pleaded in bar to the action, as in Robinſon's 


afterwards Caſe, 5 Rep. 32. and that upon evidence of ne unques execu- 
On. tor, he may give letters of adminiſtration in proof. Dy. 305. 
the lame this was denied per Holt Ch. J. and Eyres, ceteris tacentibus ; and 
cauſe he Holt ſaid, that this notwithſtanding, he ſhall be charged, but 
ce, he ſaid it is otherwiſe of letters ad colligend. bona defuni ; but 
judgment in Where one ſues as executor, the defendant may plead by way of 


evidence, eſtoppel that he was adminiſtrator, &c. Skin. 365. Harding v. 
for wither galkeid. | | | 


executor or : : 
adminiſtrator, he is ſtill chargeable to plaintiff, and it is no plea in bar to ſay adminiſtrator and not 


executor. Cumb. 220, 221. Mich. 5 W. & M. in B. R. Harding v. Salkin. 12 Mod. 46. S. C. 
accordingly, per Holt Ch. ].—Skin. 265. pl. 9. S. C. accordingly, —1 Salk. 298. pl. 4. S. C. 
acid accordingly, | 1 
8. But bana natabilia may. But not that teſtator was uon com- 
209. Sid. 359 in 8. e | | [Q. b 
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DQ. b. 13] Ne Unques ſon Receiver. 


1. In a writ of account as his receiver, if the defendant pleads 
never his receiver, &c. he cannot give in evidence, that the 
P laintiſf bailed to him the money to deliver over to F. S. the which he 
has done accordingly, &c. Though this ſpecial matter proves that 
he is not accountable, becauſe upon the delivery he was account- 
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able conditionally, (that is to ſay) if he did not deliver it over. L 184 J 


D. 196. b. pl. 1. cites 3 Eliz. between Sir George Speake 
v. Hungerford. 


[Q. b. 14] Nil habuit in Tenementis. 


1. Debt for rent upon a demiſe for years, the defendant 
pleads il habuit in tenementis, the plaintiff replies, that he had a 
good, and ien eftate to make the demiſe to the defendant modo 
& forma, &c. ſcil. that he was ſeiſed in his demeſne as of fee, 
upon which iſſue is joined; and upon evidence it was objected, 
that he ought to ſheꝛu an eftate in fee ; non allocatur, for the iſſue 
is joined upon the good and ſufficient eſtate to make the demiſe; 
and any eſtate is ſuihcient for this purpoſe, out of which the 
eſtate demiſed may be derived; and all added after the ſcil. is 

but form; but if he had not ſaid, that he had a good and fuf- 

ficient eſtate, but on/y ſaid, that he 4was ſeiſed in his demeſne as of fee, 
then he had been reſtrained to prove ſuch eſtate ; per Holt Ch. ]. 
Skin. 624. pl. 18. Mich. 7 W. 3. B. R. Wilſon v. Field. 

2. Debt for rent on a demiſe by plaintiff to defendant; de- 
fendant pleaded, that plaintiff nibil habuit in tenementis, plaintiff 
replied that he was poſſeſſed of a leaſe for 41 years made to him by the 
Lord . who had full power to demiſe ; and though the judgment 
was reverſcd for a fault in the declaration; yet the replication 
was held good without ſetting forth a title, which Holt ſaid was 
true; and that in that caſe it was not neceflary to ſet out a title, 
for nihil habuit in tenementis was the iſſue; for if defendant 
pleaded nihil habuit in tenementis, the plaintiff m reply, quod 
ſatis habuit in tenementis, viz. in feodo or any other eſtate on 
the trial whereof he may give any other eſtate in evidence; the 


Ld. Raym. | 
Rep. 231. 
S. C.— 


alledging any particular eſtate being only form, the iſſue being 


whether he had any thing in the premiſſes. 12 Mod. 191. Paſch. 
10 W. 3. Silly v. Dally. 


[Q b. 15] Non Feoffavit. 


1. If one plead ne enfeoffa pas, he may give in evidence 
that the parties were joint-tenants, Heath's Max. 80. cites 
18 Ed. 4. 29. 

2. In treſpaſs, it was reſolved upon evidence at bar, that 
where the defendant entitles himſelf to land, by a feoffment 
made 7 A. ts the uſe of the defendant of a manor in which, Wc. 1 

- percets 
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percel, that that was naught, becauſe u attornment is ſhezun to be 
made to the feoftce to the ufe of A. though it was /hewn that the 
tenants have paid their rent to the defendants, Noy. 146. Eve- 


linge v. Sawyer. . 
N | LQ. b. 16] Non tenet Modo & Forma. 


1. C ſvit, that he held divers lands by entire ſervice, he did not 
hold in manner and form, and gives in evidence, that he holds by 
feveral ſervices, is good, for he hath no ſuch cauſe of aCtiotf. 
Kitch. 238. 13 H. 7. fo. 24. 


[Q. b. 17] Note of Hand. 


I. A note of 5 oO. from A. in which he owned himſelf in- 
debted to B. his brother, to whom he <wvas net any ways indebted, 
and of which note B. knew nothing, but A. kept it alavays in his 
exw72 cuſicdy, and on his death it was found among his papers, was 
decreed to be looked upon only as matter initiate, or intended 

IL 18; ] and never perfected, and the Court ſaid, they eſteemed it as no 
debt at all. Williams's Rep. 204. 206. Per Ld. Harcourt. 
Trin. 1712. Diſhper v. Diſhper. | 


LQ. b. 18] Plene Adminiſtravit. 


1. Note that if executors plead plene adminiſtravit ia an of 
debt, and give in evidence payment of legacies, the plaintiff in the ac- 
tion of debt may demur in law thereupon ; for ſuch adminiitra- 
tion is not allowable in law before the debts paid. Br. Aſſets 
enter Maines, pl. 10. cites 33 H. 8. == 

2. Cafe was brought againſt executors; they were at iflue, 
upon nothing in their hands; it was given in evidence on the 
plaintiff's part, that a franger was bound to the teſtator in lool. 
for performance of covenants ; which were broken ; for which the 
executors brought debt upon the obligation depending which 
fuit, both parties ſubmitted themſelves to the arbitrament of A. 
and B. who awarded, that the obligor ſhould pay to the executors 
7ol. in full ſatisfaftiom, & c. and that the executors ſhould re- 
leaſe, &c. which was done accordingly. And it was agreed by 
the Court, that by the releaſe it ſhall be taken in judgment of 
law, that the executors have aſſets to the value of the whole 100]. 
And although the executors were compelled by the award to 
make the releaſe, yet it was their own act to ſubmit themſelves 
to the arbitrament. 3 Le. 53. pl. 77. Mich. 15 Eliz. C. B. 
Anon. 8 oy | 

In debt againſt an adminiſtrator, and plene adminiftravit 
pleaded, the judge did allow him. to give in evidence judgments pre- 
cedent without pleading it, and Ward Serjeant of the other fide 

did yield to it. It was alſo ruled, That an acquittance ſhewed in 
evidence for 100 l. paid to a creditor is good in diſcharge of an inven- 


tory, 
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rery, and if the debt abas compounded for leſs than the acquittance men- 

tions, this ſhall come on the other part to ſhew ; and the rather it 

was held fo here, becauſe this acquittance was from an officer of 
the King's for cuſtoms due, and they do not uſe to take leſs than 
is due. Clayt. 65. pl. 112. Aſſiſ. a. July 1638. before Barkley, 

Judge. Baraclough's Caſe. | | | 

4. In debt upon a bond againſt an executor, who pleads plene 
adminiſtravit, and gave in evidence bonds cancelled and taken in, or 
acquittances for money, this held not good without proof of real 
payments made, or new ſecurity given, &c. Clayt. 112. pl. 193. 
March, 24 Car. coram Turner Serjeant. Sot's Caſe. 

g. On a plene adminiſtravit, defendant cannot give in evidence 
of judgments c. fince the iſſue joined, nor ſince the writ purchaſed, 
ut theſe muſt be pleaded. For iſſue is whether plene admini- 

{travit at that time. But though he cannot give ſuch evidence, 

yet he may plead it. 3 Salk. 153. pl. 4. Hill. 8 W. 3. C. B. 

Anon. | | | | f 

6. On plea of plene adminiſtravit, a judgment was given in 
evidence againſt the teſtator, and that execution had been taten out 
againſt the executor, and that a third perſon gave a note to the ſoeriff 
fer the noney. This is not evidence of the judgments being ſa- 
tisfied as when ſatisfaction is entered upon record, or the money 
paid or levied by the ſheriff, for on a ca. fa. the ſheritf will be liable 
to an eſcape, or a fieri facias may be ſued againſt the defendant 
per Powell J. at Exeter, Lent aſſiſes 1710. Tackle v. Bingham. 

7. It is no plea where he ig charged in debet and detinet, becauſe 
he is charged for his own occupation. 1 Mod. 185. in pl. 17. 
Trin. 26 Car. 2. C. B. Anon. | 

8. A bond was put in ſuit againſt an executor who pleaded 
plene adminiſtravit, that he was a bond creditor himſelf and paid 
himſelf ; on a trial it appeared there was an znterlineation of 5 ol. 
after the bond qvas executed ; fo at law the bond was entirely void. 
Now application was made, that though the bond be void at law 
that it may be conſidered as good in equity for what it was really 
given. Chancellor, This at moſt can be a charge at ſimple con- 
tract, for you yourſelves have deitroyed its being as a bond, fo it 
is as if it never had been; / can be no bar to the payment of a debt 
of a ſuperior nature. Sel. Caſes in Canc. in Ld. King's time. 
24. Trin. 11 Geo. Anon. | | 

9. Neither is it now neceflary to prove the execution of the bonds, 
but producing the bond is ſufficient, though held otherwiſe for- 
merly; coram Eyre and Forteſcue apud Weſtminſter, Mich. 
6 Geo. 

10. On plene adminiſtravit, rent due and paid, if covenants 
or leaſes are produced, mult give evidence of their execution, or 
of parties being in poſſeſſion and paying rent, it may be ſuſſicient 
to ſhew the right of leſſor to the rent; coram Probyn J. at 
Wells ſummer aihſes 1728. 

11. A feme fole executor made a deed of gift of teſtator's goods 
in truſt, but continued poſſeſſion of them and married J. S. and the 
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baron lilerviſe had poſſiſſon of them. An action of debt is brought 
by a creditor of teitators, and fully adminiſtered pleaded. The 


verdict ihalt pals for the plaintiff upon this evidence, for this a/ie- 
nation being fraudulent was void to all creditors, and ſo as to the 


plaintii? the goods continued the teſtators, and were aſſets in the 


defendant's hands. Went. Off. Executors, 189, 190. ſays it was 
fo held in B. R. | 

19. At Exeter, Lent aſſiſes 1711, it was declared as Holt's 
opinion that where o, bonds cancelled, and delivered up were given 
in evidence by an executor, the party mult prove the payment of 
the money; but of late the practice had been otherwiſe, for 
theſe are ſuilicient of themſelves, unlefs there be a ſuſpicion of 


fraud, as when theſe bonds are to relations. 


LQ. b. 19] Riens per Deſcent. 


1. An action of debt was brought againſt executors; they are 
at iflue upon affets in their hands; it is good evidence that they 
have fold land by the ⁊cill of the teſtator, and have the money; 
and fo is a recovery in treſpaſs of goods taken in the life of the 
teſtator. Br. General Iſſue, pl. 4. cites 3 H. 6. 3. | 

2. In an action of debt e, an obligation againſt an heir, if de 
fendant pleads riens per diſcent, and plaintiff maintains that be has 
affets, it may well be given in evidence, that the defendant before 
the awrit purchaſed aliened the aſſets by fraud, and covin ta defeat the 
plaintiff, and ſo it is void by the ſtatute 13 Eliz. though it was 
not pleaded, becauſe it is upon the general iſſue. Adjudged. 
5 Rep. 60. Mich. 33 Eliz. B. R. Gooch's Caſe. 

3. In debt agaiuſt an heir, he pleads he hath nothing in fee by 
deſcent, and in evidence it appeared he had fee, but depending upon 
an eftate tail, and upon this a ſpecial verdict, ſee by me this iſſue 
againit the defendant ; for he ought to have pleaded this ſpe- 
cially, and ſo it was done in Caſe of 'Fraford Hill. 31 Eliz. and 
concluded unde debitum prædictum ſolvere non potuit, and ſee 


of the rent or ſervice depending upon this reverſion, and of what 
value they ſhall be, &c. Clayt. 49. pl. 84. Aug. 13 Car. coram 


- 


Barkley Judge of Aſſiſe. Anon. 

4. Debt egainft the heir upon the bong of the anceſtor, &c. 
Riens per diſcent was pleaded. The Heir gave in evidence an extent 
againſt him upon a debt oaving by his father upon bond to the King ; 
and it was ruled by Holt Ch. ]. that 2 copy 4 the band ſworn, or the 
bond itſelf, ought to be given in evidence, the iuit being by a creditor, 
otherwiſe the extent ſhould not be allowed. And for want of 
this Holt difallowed ſuch extent. Summer aſſiſes 1699. at 
Darby. And next morning in another trial between Horne and 
the ſaid defendant Adderley, the bond acknowledged by his an- 
ceſtor to the King was produced in evidence, the iſſue being the 
ſame as in the other action. Ld. Raym. Rep. 734, 735- Sher- 
wood v. Adderley. . 

5. In debt againſt the heir who pleads riens per diſcent; * 

: _ 
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that the father as ſeiſed, and that the heir did enter after his death 


is well enough; for it ſhall be preſumed fee- ſimple, till the con- 
trary be ſhewn. T. per Pais, 225. 


Q. b. 20] Robbery. On the Statute of Winton. 


1. Upon the ſtatute of Winton in caſe againft the hundred; 
the evidence muſt be ſtrict ex parte quer. Many inſtances have been 
where perſons have pretended to have been robbed but never 
were. 2dly. The character of the perſon robbed cught to be clearly 


made cut, with ſuch other circumſtances, as may confirm his cre- 


dit. 3dly. That the party robbed ought to give notice of the rob- 
bery immediately to the next conſtable or will, and he need not delay 
it till he has a juſtice of peace his warrant, for this is not neceſſary, 
that a hue and cry may be levied, for the intent of the law is not 
elſe anſwered, this being intended fr the immediate purſuit of the 
robbers. athly. This hue and cry ought not to deſcribe the per- 
ſon by his cloaths, &c. for theſe may be altered, but the horfe 
with his colour, &c. Upon a motion for a new trial, which was 
granted, there being ſome contrariety in the evidence concerning 
the deſcription of the robbers, whether they were horſemen or 
footpads, he ſoon after the declaring they were on foot to a ſhep- 
herd, but ſwearing on the trial they were horſemen. Upon trial 
coram Parker Ch. J. Trin. 3 Geo. Regis B. R. Keil v. Hundred 
of Eltham Middleſex. 


(Q. b. 21] Son Aſſault Demeſne. 


1. M. throws a bottle at C. and C. returns another; this is juſti- 
hable in C. and lawful, and though he had wounded M. he might 
have juſtified it in an action of aſſault and battery. For the firſt 
throwing the bottle manifeſts a malicious deſign. Kel. 128. 

2. In treſpaſs by baron and feme for battery of the feme, the de- 
fendant pleaded ſon aſſuult demeſne of the wife ; plaintiff replied, that 
the defendant was going to wound her hu and ; defendant de- 
murred and judgment pro quer. for the wife may juſtify an aſſault 
in defence of her huſband ; ſo may a ſervant of his maſter, but 
not a maſter in defence of his ſervant, becauſe he may have an 
action per quod ſervitium amiſit, nor can a man juſtify an aſſault 


in defence of his freehold, houſe, or cloſe, but can only ſay 


molliter manus impoſuit. 1 Salk. 407. pl. 2. Mich. 7 W. 3. 
B. R. Leeward and Ux' v. Baſilee. 

3. On ſon aſſault demeſne, the evidence was that there had 
been ſome conteſt about taking ſea ſand near Penzance, and the wife 
of one of the perſons objeFing, &c. flrikes with her ſiſt a man loading 


ſand in pots on horſeback ; words ariſe and the woman attempts te 


let the ſand fall out of the pots by taking out the pin, but the man ſhoves 
her from him, and then beats her very much, but the judge held 
this could not be given in evidence to maintain this iſſue, for 


though it was a continuing of the firſt quarrel, and if the _— 
a 
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had been killed it would have been but manſlaughter, not fe de- 
fendendo, becauſe this laſt beating cannot be juſtified. Holt 
Ch. J. always held that if one frites me, and then runs away, and [ 
fellew and beat him; in an action for this, I cannot plead fon afſault 
demeſne, for the words of the plea are, inſultum fecit & ipſum 
verberaſſe voluit per quod defendans ſeipſum erga quer. ad tunc 
& ibidem defendebat, &c. Hill. Vac. 1716. 4. Eyre Ch. 
J. at Launceſton. | 

4. In affault and battery againſt four; all pleaded fon aſſault de- 
meſne ; evidence that the plaintiff truck one firſt, and then another, 


Lend then a third, and then a fourth. Every defendant ought 


For this re- 
leaſe after 
th e difleifin 
is an im- 
plied con- 


teſtion of the - 


to have pleaded fingly, and as the plea was joint the affault 
ought to have been proved. Per King Ch. J. at the Caſtle at 
Exon. 1716. 1 | | | 
[Q. b. 22) Nul Tort. 


1. In attaint in aſſiſe the tenant cannot plead feeffment upon con- 
dition without deed, but ſhall ſay nul tort, and ſhall give this in evi- 
dence, and the jury is bound to find this in pain of attaint. Br. 
General Iflue, pl. 72. cites 18 E. 4. 12. : 

2. Aſfiſe by a wman of certain land the defendant ſhall not 
plead diſcontinuance by the baron, but ſhall fay no tort, and 
ſhall give the matter in evidence. Br. General Iflue, pl. 64. 
cites 45 Aſſ. pl. | | 

3- In an afj/e if the tenant pleads no tort, no diſſeiſin, he 
cannot give in evidence @ releaſe after the diſſeiſin, but he may 
give in evidence a releaſe before the diſſeiſin, for then upon the 
matter there is no diſſeiſin. C. L. 283. 


Ae iin, and repugnant to the plea of no tort no diſſeiſin. Jenk. 18, 19. pl. 35- 


4. If the Jer releaſes to the lefſee for years, and his heirs, and 
the /eſſre upon ouſting of him after the ſaid releaſe brings an afſiſe 
againſt the leſſor, the r upon evidence of the ſaid releaſe 
may find no diſſeiſin, 
difleifin. Jenk. 19. pl. 35. | 

5. So upon the general iſſue in an aſſiſe the recognitors may 
find a ferffment upon condition, and that the plaintiff entered for the 
condition broken. Jenk. 19. pl. 35. 

6. In an affi/e if the tenant pleads nul tort, nul diſſeiſin, he 
cannot give in evidence a releaſe after the diſſeiſin, but a releaſe be- 
fore the diſſeiſin he may, for then there is no diffeiſin upon the 


matter. Tr. per P. [467] 376. | 
[Q. b. 23) Nul Waſte. 


1. Waſte, no waſte done was pleaded, he may give in evi= 
dence, that the houſe was burnt by the King's enemies, or by thunder, 
or it was ruinous at the time of the leaſe is good; or that it fell 
either by wind or tempeſt. Br. General Iſſue, pl. 46. cites 


6 2. Waſte 


12 H. 8. 1. 


or the releaſe was before the ſuppoſed 


pant ws „ a ea. 
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2. Waſte was aſſigned in boſcis, viz. in ſuccidendo, & ven- 
dendo decem quercus, & c. and the truth was, that the defendant 
had but lopped and ſhred the oaks, W hether he may ſafely plead 
no waſte done, and give this ſpecial matter in evidence ? And it 
ſeems that he well may, as the waſte is aligned. D. 92. a. 
pl. 16. Mich. 1 Mar. Anon. 

3. In waſte affigned in d:mibus ; the defendant pleaded nul 5 Rep. 779: 
2vaſte done, and gave in evidence, that the houſes were ſufficiently ee g 
repaired before the action breught ; the Court held, that this evi- 2 ſays, 
dence maintains the iſſue, but he ſhould have pleaded it in bar, that the 


becauſe now it is confeſſed that there was once a waſte. D. 276. 3 
a. pl. 5 1. Trin. 10 Eliz. Anon. plead the 
| NY {pecial mate 


ter, and cannot plead nul waſte done, for the entry is in the præter tenſe, viz. Quod non fecit 
vaſtum. | : 


4. Waſte was aſſigned by Altman in fodendo faſſum in quodam | 189 J 
Prato, the defendant pleaded no waſte done; and it was found by He may 

a ſpecial verdict, that the defendant made the trench to drain the = 63-0 
water, per quod pratum melioratur & non pejoratur. And it was ſame kind, 
ſaid for the poet by Mead, that this matter ovght to have been #5bydigging 
pleaded in bar, but by the opinion of the Court it is no waſte, „ 320w 
. 361. pl. 12. Hill. 20 Eliz. Altman v. ——. drain to 


carry away water. Hob. 237. 


5. In an action of waſte in an houſe, if defendant pleads no He cannot 
waſte done, he cannot give in evidence that it was ſufficiently re- Se g. 
R 3 5 ence juſti- 
paired before the writ purchaſed, becauſe the waſte is acknow- fable waſte, 


ledged at one time, and therefore ought to plead in bar. 2 Roll. 2 1 
tne 0412. 


Trial (E. f.) pl. 3. cites D. 10 El. 276. pl. 51. — and 5 Rep. g 161. 
119. b. Whelpdale's Caſe. he may vie 


any thing which proves it no waſte, as by tempeſt, lightning, enemies, &c. Co. Litt. 283. So he 
may give in evidence that they were ruinous at the time of the leaſe, | 


6. In an action of waſte, upon the plea nul waſte fait, he may 
give in evidence any thing that*proveth it no waſte, as by tempeſi, by 
lightning, by enemies, and the like; but he cannot give in evidence 
juitifiable waſte, as to repair the houſe, or the like. If one does 
waſte, and before the action brought the leflee repairs it, and 
after the leſſor brings an action of waſte, and the leſſee pleads 
quod non fecit veſtum, he cannot give in evidence the ſpecial 
matter. Co. Litt. 83. a. | 

7. In a diſpute between the /ord of a manor and à cuftomary te- 
nant about opening a copper mine (where no ſuch ever was known 
to be before) and ſelling the ore, it was proved that the tenants 
had uſed to cut timber from 7, the e 2; and alſo to dig ſtone and 
fell it. Ld. Chanc. Cowper laid, as to the evidence that the tenant 
might do one ſort of waſte, as to fell timber and diſpoſe of it, 
this might be by ſpecial grant; but that it is no evidence that the 
tenant has a power to commit any other ſort of e of a different 

Vo. XII. ä ſpecies, 
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his de 
briag en action of debt upon ſpecialty, but he ought to give in 


Evidence. 


decies, or that of diſpoſing of minerals. Wms's Rep. 406. 


ill. 1717. Biſhop of Wincheſter v. Knight. 

8. But a ciſtom impowering the tenants 170 diſpeſe of one ſort 
ef mineral, as coals, may be an evidence of their right to 
diſpoſe of another fort of mineral, as lead out of a mine. 


Ibid. 408. 


(R. b. 1) Proved in Evidence, what muſt, or may 
be in, or as to the Plea, 


Aſſumpſit. 


1. CTION upon the cafe that the defendant rem iſed to tlie 
+ > plaintiff that if the plaintiff would diſcharge J. T. of ſuch 
execution in which he is at the ſuit of the plaintiff, that then if the 


ſaid J. T. did not ſatisfy the plointiff by ſuch a day, the defendant 


Told do it, and counted accordingly, and they were at iflue upon 
non aflumpſfit, and the evidence to the jury in proof of the aſ- 
ſumpſit, and the truth of the matter alfo, was that the defendant 
promifed the plaintiff*s wife in the plaintiff's abſerce, and when 
he came 10 his wife he agreed to it, and diſcharged F. T. 
evithout ſpeaking with the plaintiſt, and per tot Cur. upon good 


argument the action upon the cate hes. Br. Action fur le Caſe, 


pl. 5. cites 27 H. 8. 24, 25. : | 
2. When an action upon the caſe on afſumpſit is brought, and 


two conſideratiamt or more are laid in the declararizn, but they are 


not collateral but purſuant, as A. is indebted to B. in 100/. and A, 
promiſes B. that in conſideration he owes him 100/7. and in 
conſideration that B. ſhall give him 2 5. that he will pay B. the 

oo J. ſuch a day, if B. brings his action upon this aſſumpſit, 
and declares on theſe two promiſes, though the confideration of 
the 27. be not performed, yet the action lies; but if they are 
collateral confiderations, which. are not purſant, as if I, in con- 
ſideration that you are my counſel, and thall ride with me to 


York, promiſe to give you 20/. here all the conſiderations mult | 


be proved, otherwiſe the action cannot be maintained. Arg. 
fays, this difference was taken by all the juſtices in B. R. 19 El. 
Le. 296. pl. 105. 28 & 29 Eliz. B. R. in Caſe of Criſp v. 
Golding. 
plaintiff declares on one only, he ſhall never have judgment. 


Le. 300. pl. 410. Hill. 31 Eliz. B. R. Simms v. Weſtcott. 


3. Upon an indebitatus aſſumpſit, the evidence ought to be 


centract or receit without deed, and not a ſpecialty, as an obligation, 

or deed of leaſe and arrears, for he ought to fue upon the ſpe- 

cialty. Mo. 340. pl. 460. Mich. 34 & 35 Eliz. Anon. . 
4. Indebitatus aſſumpſit, upon non aſſumpſit pleaded, the 


2 Hall not give any matter of ſpecialty in evidence to prove 
t, as a bond, indenture of leaſe, &c. becauſe he may 


evidence 


If a promise is founded on tao confideraticns, au 


%% oe os. oe Ae $i. 


Evidente. 


cuvidence matter of contract or receipt without deeds Mo. 340. 
pl. 460. Mich. 34 & 35 Eliz. Anon. | | 


5. If in aſſum?/it upon tao conſiderations, the one is good, and 


the other idle, it that which is good be proved, it is tuthcient, 

and though he fails in proof of the other, 'tis not material, be- 
cauſe it is vain to alledge it, and it is as if it had not been al- 
ledged. Cro. J. 127. pl. 19. Trin: 4 Jac. B. C. Criſp v. Garnel, 
6. In a cauſe in Chaneery the King under his fign manual cer- 
tified to the Ld. Chancellor a promiſe made to him in behalf of ano- 
ther, and this certificate was allowed good evidence. Hob. 213. 
pl. 271. about the gth Jac. Lord Abigny v. Lord Clifton. 


7. Aſſumpſit upon an accompt, and the proof was, that the 
plaintiff's ſervant did demand ſuch ſum prout, &c. of the de- 
fendant, who did acenowledge the debt, and this was holden good 
evidence, quod nota. Clayt. 98. pl. 165. Aſfize Aug. 23. 1641. 
Whitfield J. 

8. Upon non aſſumpſit pleaded to an action upon the caſe, 
defendant may give in evidence that the promiſe was conditional, 
or he may ꝓlead the ſame without traverſe. Brown's Anal. 15. 

9. In aſſumpſit for 20/. debt, upon the evidence it did ap- 
pear that part of the meney was paid, and the judgment did SA 
rare if the plaintiff had not failed in his whole cafe, becauſe the 
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C2odb. 192 
pl. 285. 

Trin. 10 
Jac. 8. P. 
decreed in 


the Court of 
Recueſts accordingly in the Caſe of Lea v. Lea. | 


conſideration is not as he hath made his caſe to be, but after he 


was fatisfed the law was otherwiſe, and gave direction the 
Plaintiff ſhould recover the reſidue of the money not paid, but it 
ſeems otherwiſe where the confederati27es were ſeveral, as for the 
price of a horſe ſeld to the defendant, and for neney lent, and one 
action for both, there both muſt be proved to be due. Clayt. 145. 
Pl. 264. March 1650. Linley's Cate. 
10. The plaintiff had taken a dreſs for rent, and the defend- 
ant promiſed, if he would re-deliver it to him, he would pay the frm 
demanded for rent; the diſtreſs was delivered, and now he fued 


L 191 1 


for the money upon the promiſe, and the plaintiff in this caſe 


was put to prove there was rent due, & c. Nota; for I did not 
doubt, becauſe the defendant hath benefit by re- delivery of tlie 
diſtreſs, &c. Ergo. Clayt. 139. pl. 250. Aſſiſe Aug. 1649. 
Thorpe J. Gover v. Wilkinſon. | 
11. Where an indebitatus is brought for divers goods and mer- 
chandizes ſold and delivered, there it is requiſite for the plaintiff to 
prove more goods than one particular thing ſold, and alſo to prove a 
price agreed upon, otherwiſe the action will not lie. But where a 
quantum meruit is laid, there he needs not to prove any price 
agreed upon, but only the delivery of the goods, and the value of 
them at the time of the. delivery. Therefore it is moſt ſecure al- 
ways in an action for goods ſold, or work done, to lay a quantum 
meruit with an indebitatus aſſumpſit; but :f only vne particular 
commedity fold, there you mult mention the commedity ſo fold particu- 
early in the deelaration, and ut ſay gocds fold. L. . R. 117. 
„ | 3 iz. In 


1-1. "009 iiinews e 


; 


wn -_ Evidence, 


S. P. al-. + 12, In indebitatus aff. infancy may be given in evidence on non 


Fa C J. aſſumpſit. 1 Salk. 279. pl. 4. Paſch. 5 W. & NI. in C. B. Darby 


and there- V. Bucher. | 


upon the | | | 1 
plaintiff was nonſuited. 2 Lev. 144. Trin. 27 Car. 2, B. R. Seaſon v. Gilbert. Vent. 170. Mich, 


23 Car. 2. S. P. by Hale Ch. J.— 


13. In an action grounded upon a promiſe in law payment be fare 
the action brought is allowed to be given in evidence upon non 
aſſumpſit. But where the action is grounded upon a ſpecial pro- 
miſe, there payment, or any other legal diſcharge muſt be pleaded. 
1 Mod. 210. pl. 82. Hill. 27 & 28 Car. 2. C. B. Fits v. Free- 
ſtone. 

14. In caſe on un afſumpſit the ſtatute of limitations has not 
been given in evidence, for it ſpeaks of a time paſt, and relates to 
the time of making the promiſe. 1 Salk. 278. pl. 1. coram 
Holt Ch. J. at Niſi Prius at Hertford. 1690. Anon. 

15. In off:mpfit the defendant pleaded, qued ipſe performavit 
omnia ex parte ſua performanda, and it was ruled, that this amounts 
enly to the general iſſue. Qurre, for the ofſumpſit is admitted, fo that 
this is but a diſetange; and quære of the caſe of Hatton and 
Morſe, if it be not contra. 1 Salk. 394. pl. 3. Mich. 2 Ann. B. R. 
Sea v. Taylor. | | 

16. Aſumpſit for meat, drink, &c. found by the plaintiff fer the 

. defendant ; upon evidence it appeared, that it was found for the de- 
fendant's apprentice, and not for himſelf; and held that the plaintiff 
could not recover upon this general count. Coram Prat Ch. J. 


apud Guildhall. Mich. 5 Geo. 
LR. b. 2] Non Afﬀumpſit U ſex Annos. 


— pray 1. An acknowledgment of the debt within ſix years was ſuffi- 
S. P. held cient to revive it, and to prevent the ſtatute, though no new pro- 


accordinz'y, miſe was made. And this was held ſufficient to maintain the 


4 feemsto ; : ntair 
or” pon iſſue, viz. that the teſtator Lure becauſe the promiſe did not 


12 Mod, give any new canſe of adlion, but only revived the old cauſe, and was 


22}. S. C. of ng other uſe but to prevent bar by flatute of limitations. Carth. 471. 
aud > +: Mich. 10 W. 3. B. R. Heylin v. Haſtings. | 

zeld accord- 8 

ingly. — . 


[L 192 J 2. Non aſſumpſit infra ſex annos 79 an cia ar eecutor. On a 


+ Mcd. :c9- trial proof was, that there was a nexw promiſe made within fix years, 
e k ps but it was a promiſe made to executor, not to teflator. Et per Cur. 


R. S. C. he ſhould have declared accordingly. 1 Salk. 28. pl. 16. Mich. 


the Court 3 Ann. B. R. Dean v. Crane. 
ſaid that 


| Here the executor might declare of a promiſe to himſelf; ſed adjornatur; and in Hill. Term 
upon conference with all the judges, it was held that the evidence did not maintain the declaration, 
So on this plea if evidence be, that goods were ſold above fix years ago, and that the defendant being 
requeſted to pay denied that he bought the goods, but further ſaid, Prove it and I will pay you; here 
this promiſe, though conditional, as the condition was performed doth revive the debt, and will bring 
it back again within the ſtatute, for the defendant waves the benefit of the act, as much as by an ex- 


3. Lent 


preſs promiſe, 1 Salk. 29. pl. 19. Hill. 13 W. 3. B. R. Heyling v. Haſtings. 


i we at oa as it. 


dy 5 


Evidence. 


. Lent Aſſiſes 1717. Exon. coram Baron Price, plaintiff de- 
4 on a note dated 16 years ago. Plea non aſſiunpſit infra ſex 
aunos; evidence that the defendant did own the note within fix 
years, ſaying he did acknowledge it to be his hand, and it was ruled 
ſulkcicat to bring the caſe within the ſtatute. 


DR. b. 3] Non Conceſſit. 


1. The iſſue ne dona pas may be maintained by a deviſe. And 
upon a feoffment, a leaſe and releaſe are gud evidence. Heath's 
Max. 80. cites 15 E. 3. Bro. 95. 

2. If advcauſon bepleaded to be granted by deed, and ifſue is taken 

by a ſtranger to the deed, that he did not grant by the deed, if it can 
be proved that he g1 wats? it <oithout doe d, as it may be (as there is 
held) or by other deed it is good, becauſe the deed is ſurplus, and the 
effect of the iſſue is upon he grant, and not the deed. 43 E. 3. 1. 


b. 3 

In waſte brought by He grantee of a reverſron, the leſſee may 
* that he in reverſion did not grant by his deed, or that nothing 
paſſed by his deed, and give in evidence that lie mover made at- 
tornment, or he may traverſe the attornment ; per Knightly and Fitz- 
herbert. D. 31. a. pl. 215. Hill. 28 H. 8. 

4. In a formedon upon non dedit, it is good evidence Hut the 
donor had nothing in the land at the time of the gift ; for he cannot 
3 that he had nothing at the time of the gift. Dy. 122. 

I. 2 

ps: — iſſue in treſpaſs was, whether or no dominus conceſſit 
ſecundum conſuetudinem manerii ? And the evidence was, that the 
lord had lately granted, but never before that time; the jury here 
muſt find non ee 1 ; for although in truth conceſlit, yet non 
conceſſit ſecundum conſuetudinem manerii, which was the point 
in iſſue. Le. 55, 56. pl. 70. Paſch. 29 Eliz. C. B. Kempe v. 
Carter. 

6. If nothing paſſes by the King! s /etters-patents, it is a good 
plea, that non conceſſit per literas patentes. For if nothing 
paſſed, then by conſequence non conceſſit. 4 Rep. 71. b. Trin. 
33 Eliz. C. B. in Hynd's Caſe. 

7. In debt for performance of covenants defendant pleaded 
the grantee of a rent ebarge had granted it over, and iflue therc- 
upon, and found for defendant, and moved in arreſt of judg- 
ment, that u attornment is ſbezun; and it was held per three juſ- 
tices to be good, and well aided by the ſtatute of jegfailes, and 
though iſſue may be taken either upon the grant or upon the at- 
tornment, yet the iſſue upon one being found, the other is 

implyed. P. 31. b. marg. pl. 215. cites 33 & 34 El. B. R. 


Gourny v. Sr. Edward Cleere. 

8. H nothing paſſes by the King's letters, one may plead non con- 
ceſlit, and give the invalidity in evidence. 6 Co. 15. b. Mich. 
36 & 37 Eliz. B. R. Eden's Caſe. 

Q3 9. But 
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oe. But in ejeiment of a manor, which conſiſted of demeſnes, rente 
and ſorvices, & c. an attornment it be proved, becauſe the rents and 
ſervices could not pafs without it. 3 Mod. 36. Mich. 35 Car. 2. 
B. R. Smith v. Goodier. 1 
10. On non conceſſit 7s grant of a reverſion, you need not prove 
an attornment, for the traverſing the grant is an admittance of the 


other, 1 52:k.g0. pl. 2. Mich. 5 Ann. B. R. Hudſon v. Jones. 
LR. b. 4] Non Debet. | 


1. If the defendant pleads nil debet to an actian of debt upon a 
contra, he may give in evidence that the contract was conditional, 
or he may plead the ſame without !rave;/e. Brown's Anal. 15. 
By. General 2. Debt for the /al? of a horſe fer 45 f. the defendant may plead 
N * G * nil debet, and give in evidence, that the ſale auas of teu horſes for 40 . 
4 2 8. P. or an ox for 40 g. and good, Brown's Anal. 16. | 
Fr. General . Debt p arrearnges of account ( the defendant ſaid) that he 
18 3 owes kim notking in manner and form, aud evidence that there «va; 
20 Il. 6. 23. 129 fich account is good, for he hath no ſuch cauſe of action. 
Kitch. 238. 2 H. 6. fo. 26. EO, 
c. Debt upon arreorages of rent upon a leaſe for years, he owes 
him nothing, and evidence that he did nt demiſe is good. Kitch. 
237. cites 7 H. 7. fo. 3. But I do not obſerve it there. 
6. The defendant upon nil debet may give ne leſu pas in evi- 
dence. Heath's Max. 79. cites 9 H. 7. 3. 
J. In debt for rent or a leaſe parol, the defendant pleads riens 
| luy doit, he may give in cbidence any matter to fhew the title out of 
be plaintiff; fed contra, where the defendant pleads riens arrear, 
ſuch plea tacitly admits a title in the plaintiff, 9 H. 7. 3. | 
But I do not obſerve it there. 5 i 
8. One had /eaſe fer years of land of a ſtranger rendring rent, 
and for the arrearages 8 debt, the defendant pleads, /hat he 
caves in nothing, and may give in evidence, that he never was ſeiſed 
of the land but if he pleads rieus arrear, or levied by diſtreſc, he 
cannot give in evidence as before as it ſeems. May ſay, he did uot 
leg. Roll. Trial. 677. pl. 21. 7 EL Tr. 9 H. 7. 3. May ſay, 
ne leſſet pas. 
9. In debt upon an account, the defendant may plead nullum tale 
computum, or nil debet, and give in evidence, that there is no account 
betwveen the ſaid parties. Brown's Anal. 15. 
- = Hike 4.10. Debt for the arrears of rent upon leaſe for years, upon nil 
ole a, debet per patriam pleaded, it is good evidence to prove quod nan di- 
rot main. miſit. Brown's Anal. 16. 


tain the 
tlue. D. 263. pl. 22. Bendl. 177. Slyfield v. Sibil. Mo. 89. S. C.—Ard. 13.5. C. 


11. In debt upon a /eaſe, defendant pleaded payment, and in evi- 
dence ſhewed he paid it tis f{equeſirators of the Commonavealth, 
the plaintiff being a delinquent, and ruled this was good payment 
to prove the iſſue, which was a payment to the plaintiff himſelf. 
| | Clayt. 
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Clayt. 129. pl. 231. Aſſiſe Mar. 1648. before Thorpe Serjeant, 


Judge of Allife. Anon. 

12. It he vhs has rentrſorvice or rent-charge, accepts rent due at And the re. 
the laft day, and theresf mates acquittance, all the arrearages due F“ adds, 
bef bs - b MEE. 1 8 that in the 

efore are by this diſcharged. 3 Rep. 65. b. in a nota by the Caſe of 
Reporter ſays, that it was fo adjudged in C. B. Hill. 10 Eliz. reet-lervice 
Hopkins v. Morton. | and rent- 
SE 1 | 1 ne 
who receives it is not compe!lible to make acquittance ; but the doing it is his own volundaty act to 
which the law docs not compel him. | 


13. In debt for rent, on reference to the ſecondary to ſee if all æpere [ 194 } 
paid ex motione Hanes, he reported, that a note of receipt of the laſs 
half year's rent was fhexwed in diſcharge of all former arrearages ; 
but per Cur. this is only evidence of all, but it 7s m9 diſcharge of 
the former arrear unleſs it be under hand and feal, and then but by 
e//opple; whereupon, paying coſts, a new trial was agreed to ſtand 
on payment, without entring into the title. 2 Keb. 346. pl. 25. 

Paſch. 20 Car. 2. B. R. Coomes v. Denne. 

14. In debt for rent, if the defendant pleads nil debet, he may 8. P. by 
give entry and expulſion in evidence ; arg. laid to have been the { eue 
opinion af the judges, and the Court now did not deny it. ny 85. 18 l. 
Mod. 118. pl. 18, Paſch. 26 Car. 2. B. R. in Brown's Caſe. , & = 


5 i ar. 2. 
R. Anon. — Sid. 15 1. pl. 18. Trin. 15 Car. 2. B. R. in a nota ſays, that it was fo ſaid in the Cafe 
Vent. 255. Paſch. 26 Car, 2. S. P. accordingly in a nota there. 


ot Drake v. Beere. 


15. In debt for rent on nl debet pleaded, the fatute of limita- 

tins may be given in evidence (for the ſtatute has made it no 

debt at the time of the plea pleaded, the words of which are in 

the preſent tenſe. 1 Salk. 278. pl. 1. Coram Holt Ch. J. at Niſi 

Prius at Hertford 1690. Anon. 

16. Debt for 10 J. pro eo quad cum the defendant had accounted 

with the plaintift of divers ſums as due, and upon that a 

abu found in-arrear 8 l. per quod adio acerevm to have the ſaid 8 /. 

cumque etiam the ſaid defendant had borrowed of the faid plaintiff 

10 J. to be paid on requeſt, d quibus quidem ſeparalibrs denariar® 
fun. this defendant afterwards /at:sfied 81. yet the 10 J. bath not 

paid, plea nil debel. On the trial they gave in evidence only 8 7. 
It was urged, that could not be evidence of the mutuatus, for that was 
one entire contract, and another contract for 8/. was not the 
ſame they had declared upon, 2nd of that opinion was the Lord 
Ch. J. Holt. Show, 215. Paſch. 3 W. & M. Styart v. Rowland. 

17. In nil debet, a releaſe is good evidence. 5 Mod. 18. Hill, 

6 W. & M. The King v. Grove. 
18. If a citizen is choſen ſheriff of London, and the mayor and al- Nod. 438. 
dermen refuſe a reaſonable excuſe, the party is not bound by ſuch re- 1 
fuſal, becauſe he may give it in evidence por mil devet pleaded in an 2. 8. 8. 


aftion of debt brought for the forfeiture, and there the validity of the and 8. b. 
| accordingly, 


excuſe will be tried by a jury. Carth. 483. Paſch. 11 W. ee 


B, R. London City v. Vanacker. Raym. Rer. 
E 400. 593. S. C. and 8. P. accordingly, 


Ga 8 19. In 
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19. In caſe of a 5y-/aw on debt for forfeiture a reafonable er- 
enſe if refiiſul may be given in evidence on non debet. Carth. 483. 
Paſch. 11 W. 3. B. R. London City v. Vanacker. 

20. Levied by diſtreſs et fic non debet, payment or releaſe is good 
evidence, otherwite of raſure. 1 Salk. 284. pl. 15. Trin. 12 W. 3. 
B. R. Gallaway v. Suſach. 


3 Salk.27?. 21. In debt the defendant may plead a releaſe, becauſe it admits 


3 mo the cont raft, which is a colour of action, and yet he might give it 


cordingly. in evidence upon nil debet. Per Holt Ch. J. 1 Salk. 394- pl. 2. 


1 Ann. B. R. Hatton v. Morſe. | 
3Salk.273- 22. Se in aint the defendant may plead payment, becauſe it 


Fg. & F. adite the offumpſet, and yet he may give it in evidence on non aſ- 


in $. C. by 


Hon Ch. J. ſumpſit; to was the principal caſe, and ſo ruled per Holt Ch. J. 


5 1 Salk. 394. Hatton v. Morſe. 
L 195 J 23: In treſpaſ on nt guilty the defendant cannot give in evi- 

dence, that the place was an highway. I Salk. 287. pl. 24. Mich. 
5 Ann. B. R. Watſon v. Sparkes. 

24. On riens arrear nothing is to be given in evidence, but 
Payment or non payment, Per Holt Ch. J. Holt's Rep. 567. pl. 46. 
Mich. 8 Ann. in Caſe of Willet v. Waxcomb. 

25. Defendant on ſuch plea may give in evidence, that the 
rent day was not incurred, Per Powell J. Holt's Rep. 567. S. C. 


| R b. 5] Non Detinet. 


1. Upon the plea of nen detinet, the defendant cannot give in 
evidence a mortgage. Brown's Anal. 15. 
2. Neither can the defendant upon ſuch iſſue give in evidence, 
that he had the thing of the plaintiff as a pledge for money not yet paid. 
Brown's Anal. 16. 
3. But quzre, , he may give in evidence an agreement after the 
_  SGailment? That doth alter the property. Heath's Max. 79. 
aa on 4. In a detinue of a pledge, if the defendant pleads non detinet, he 
give in Ci. ſhall not give in evidence hoav it is his pledge, for it is ſpecial mat- 
gence 3 gift ter. 20 H. 75. 22 Hf. 6. 33. b. 9 H. 7. 4. b. ſor the property 
from the continues generally in the pledger. Roll. Trial. (E. f) pl. . 


SEES tr. ſor 


th. t proves that he Cetains not the plaintiff's goods. C. L. 283. 
LR. b. 6] Debt upon Bond againſt an Heir. 


1. In debt on bond againſt an heir, he pleaded riens per de- 
ent. The verdict went againſt him, becauſe he omitted bringing 
the ſettlement to the trial. Cited by Holt Ch. J. 2 Salk. 647. 
pl. 16. Mich. 10 W. 3. B. R. in Caſe of Witts v. Solehampton, 
as in a caſe which he ſaid he remembered. 


2. Debt upon bond of 1400/7. The defendant pleaded the 4 — 
ore 


4 te of uſury; and upon a trial of it iſſue being joined, be 
Trevor Ch. J. of C. B. the Sitting after the Term at Weſtmin- 
ſter, the queſtion was, whether the plaintiff ſhould be compelled 
to give in evidence a ſpecification ? And this point was re wy 
. . 


„ «a4 3 4.4 hs 


Ebidence. 


for his opinion at his chambers. Where afterwards it was ar- 
gued by Serjeant Hooper for the plaintiff, and by Mr. Raymond 
for the defendant; and he held clearly the negative, becauſe the 
bond was admitted by the plea; and where the party is not bound 
to give the bond in evidence, he is not bound to give in evidence the ſpe- 
cification. And the poſtea was delivered to the plaintiff. 2 Ld. 
Raym. Rep. 852. Hill. 1 Annæ. Puered v. Duncombe. 


DR. b. 7] Ejectment. 


1. In an ejectment of lande in Kent, it was agreed, that if land 


be alledged to be in Kent it ſhall be preſumed to be gavel-hind land, 
if the contrary is not proved; bt that the fpecial cuyftoms incident 
to gavel-kind ought to be proved ; as that the huſband ſhall be te- 
nant by the curteſy without having iſſue, &c. 2 Sid. 153. Paſch. 
1659. B. R. Brown v. Broker. 

2. When he that ſued an elegit brings an ejectment to try the 
title, he muſt in evidence few the elegit filed. L. E. 263. pl. 28. 
cites Try. per Pais, 191. | 

3. Per Hale Ch. J. if A. lets to B. and B. to C. to try the title, 
the general conſeſſion extends only to the leaſe made to C. not to that 

to B. 1 Vent. 248. Mich. 25 Car. 2. Anon. 
4. A will exemplified under the Great Seal is not evidence to a 
jury in ejectment. Per Cur. Cumb. 46. Paſch. 3 Jac. 2. B. R. 
Anon. 

5. Per Cur. 20 or 25 years poſſeſſion is a good title in eject- 

ment as well as a bar to an ejectment. 

6. Where the leſſor of the plaintiff has a ſpecial title as to enter 
for a condition broken where there is no cate till entry, there 
needs no actual entry to be proved, but the general confeGon will 
tupply it; ſo is the modern practice though ſome books are al 
contra. Vent. 248. 332. And agreeable hereto was the opinion 
of Hale. Holt Ch. J. accordingly. 1 Salk. 259. pl. 13. Mar. 26. 
1702. at the Aſſiſes. Little v. Heaton. 

7, Scire facias by adminiſtrator upon a judgment in debt againſt 
terre-tenants reciting the judgment; execution awarded ; elegit 
inquiſition and lands extended,; on an ejectment it was held that 
the judgment upon the ſcire facias was a ſuthcient title, and the 
firſt judgment need not be given in evidence. 1 Salk. 276. 
pl. 4. Mich. 3 Ann. B. R. Trevivan v. Lawrence. 


8. In ejectione ne upon not guilty, upon evidence to the 
jury at the bar the caſe was ſuch that Cotewell had a leaſe for 
years of the prebend of Su- ton-Regis in the county of Bucks 
made in the time of H. 8. and being expired, he now claimed 
under a leaſe from a nominal prebendary theresf founded in the ca- 
thedral of Lincoln: but the pluint:f claimed by letters patent 
thereof from King James, made the ſeventh of King — to 
WB m_ | rent 


| 1 
. C. accordingly.— 
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5 1. pl. 1. 


Evidence. 


Brent and his heirs, who granted the ſame to the widow of Sir 
W. R. whole daughter and heir Sir Gervaſe Elwes married; and 
the poſſeſſion was according to this graut; whereupon the queſtion 
was, F they ought 7s he au Hab it came to the Crown ? Hale Ch.]. 
ſaid that the ſtatute for confirmation of patents, Jac. takes notice 
that prebend did come to the King. And in Edward the Firſt's 
time was a deviſe, that all that claimed terra Regis ſhould ſhew 
how it came to the Crown, which often vaniſhed away, &c. 
L. E. 263. pl. 30, cites T. per Pais, 239. | 

9. In late times in a trial at this bar, Mr. Latch did nonſuit 


the plaintiff upon a cam of monaſtery lands, although ke proved the 
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eue had it, becauſe he did net make cut how it came to the houſe ; 
but ſince that time, the Court have intended it well come to the 
houſe, the poſſeſſion having gone accordingly with it. L. E. 263. 
pl. 30. cites Tr. per Pais, 230. | 

19. And he ſaid he was of counſel in a trial at bar for an f- 


prepriation, where it was infiited, that it was preſentative till Ed- 


ward the Fourth time, and could not be appropriated without 
the King's licence; quod Cur. conceſſit; and he cold nc pro- 
duce the licence ; yet becauſe it was znoyed ever fince Edward the 
Fourth's time as appropriate the Court did intend a licence, and 
that the patent was 4% before the enrollment, and accordingly the 
verdict went. L. E. 263. pl. 30. 


11. Then the defendant offered to read a copy of a /enſe out of 


the ledger-bogk of the dean and chapter of Lincoln, but it was dif- 
allowed by the Court, for the book itfelf is but a copy ; and a 
copy of a copy is no evidence. And in this caſe the Court did pre- 
fume the grant ts be laſi, and thereupon judgment was for the 
plaintiff. L. E. 264. pl. 30. cites Try. per Pais, 230. 

12. It has been ruled in evidence at the aſſiſes, that a cottager 
en the lords waſte lives there by the lord's conſent, and fo is only 
a tenant at will, but this is very doubtful where there has been a 


lang paſſeſſian. Per Prat Ch. J. Mich. 11 Geo. B. R. 


13. The plaintiff was lord of the manor of Ewell in Surry, 


and brought his bill claiming an houſe in Ewell built upon the 
waite, it was ſaid by Ld. Chancellor, that the /ord of a manor 15 
never {aid to be cut of poſſeſſion of what is built upon the ⁊uaſte that is 
his, and that upon a trial before Judge John Powell touching 


ſome cottages or tenements built upon the waſte, though the 


Erd had not been in actual ſurvey of the cottages or tenements in 
queition 9.5 60 years, and there had been ſeveral fines levied 
there:n, by the opinion of the judges the lord had a verdict, 


13 July 1726, in Canc. Lloyd v. Bartlet. 
LR. b. 8.] Ejectment of a Rectory. 


1. A rector to entitle himſelf in an ejectment brought of 3 
rectory muſt give in evidence admiſſion, inſlitution and induction. 
2dly, His reading and ſubſcribing the articles. 3dly, His declara- 
tion in the church (within the time limited by the ſtatyte) of = 

" | | ul, 
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Full and free aſſent, and conſent to all the things contained in the book of tions the 

Common Prayer. Sid. 220. pl. 8. Mich. 16 Car. 2. B. R. Snow 5 

v. Philips. | = dence of a 

preſentation. 1 Vent. 14, 15. 

2. But it is not neceſſary to give in evidence the title of the 

preſenter, for the iitution upon the title of a ſtranger it ſupprcient 

title againſt him who has the right in an ejectment, though 

otherwiſe in a qua. imp. Sid. 221. S. C. 


(R. b. 9] Eſtoyers. 


1. In an action of treſpaſs for taking away timber, the defend- 
ant pleaded a cuſtom within the manor, to have the fame as 
eſtovers ts be burned in terris & tenementis ; and iſſue being taken 
on the cuſtom, the detendant gave evidence only of d euſiom as to 
the meſſuage ; and it was adjudged, that this evidence did not 
maintain the ifſue. Godb. 234. pl. 326. Mich. 11 Jac. C. B. 
The Bithop of Chicheſter and Strodwick's Cate. 


| R. b. 10] Parco Fracto. 


1. Where in parco fracto the defendant did plead not 
I | | guilty, and gave in evidence, that the plaintiff had nt a park 
by preſcription, nor by grant, and it was held good. Heath's 
Max. 77. cites 18 H. 6. 22. | 


b [R. b. 11] Per quod Servitium Amiſit, &c. 


: I. Treſpaſs for beating his ſervant need not be an hired ſervant Clayt. 115. 
| according to 5 liz. but one hired fer any certain time. A perſon _ 
hired to load corn, not entertained in plaintiff's houſe, but 7,9." 
went every night to his own houſe, is not a ſervant within Green Ser. 
: : | + & jeant. Eaſt- 
this action. Clayt. 133, 134. pl. 241. Aug. 1649. I horpe J. dad, Gait 


Linley v. Baxter. Caſe. S. P. 


2. Where a treſpaſs is laid with 2 per quod, &c. as for in- 
ſtance, per quod ſervitium, &c. or per quod conſortium uxoris 
amiſit, there whatever comes under the per quod muſt be proved, 
otherwiſe the plaintiff cannot have a verdict, becauſe that is the © 198 J 
giſt of the action; admitted. 8 Mod. 372. Trin. 11 Geo. in 
Caſe of Philips v. Fiſh. EEE 


CR. b. 12] Policies of Inſurance. 


%% 9 "> YH, 


* 


1. Condition of a bond was, that after arrival of a ſhip from 
ſuch and ſuch places, that A. ſhould pay ten pounds, and twelve pence 
| per month for every pound for every month; and if the ſaid ſhip 
be driven back, flayed or hindered by diftreſs of weather, or leakage, 
ſo that ſhe return not, then upon payment of ten pounds condition Fa 
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be wid, Defendant pleads, that by reaſon of the perils of the ſea, 
the ſaid ſhip was drowned in the ſea. The queition was, whether 
thts was an hindrance within the words of the condition, and holden 
it was; but Pemberton ſaid, that if they had been tale, 
ty the Turks, or periſhed any other ways than by leakage, 
or diſtreſs of weather, and that had been ſet forth in plead- 
ing it would not have been within the condition; judgment 
tor the plaintiff, Skin. 3. pl. 4. Mich. 33 Car. 2. B. R. Pim 
and Eliot. | 

2. In trover for a ſhip and cargo, the envoice and bill of loading 


was grven in evidence, the which was oppoſed ; becauſe though 


it be evidence between the freighter and the maſter, yet in this 
cate, the freighter and maſter are but as one perſon, and it ſhall 
not be evidence againſt a third perſon ; non allocatur ; for the 
bill of loading is alavays read in caſe of a policy to prove goods on 


beard, (the which was admitted, but not to prove the value) and 


here though the certainty of the value does not appear, yet inſo- 
much that the goods were proved to be bought and paid for by 
the plaintiff, and to amount to ſuch a ſum, and that the envoice 
and bill of loading agreed, and that they were entered, as put 
on board ſuch a thip, and that they were carried to the place 
where the thip was taken, and that when the ſhip was taken 
there were ſuch goods on board; and the maſter being dead, his 
hand to the bill of loading was proved, and the maſter if he was 
preſent might be ſworn; and therefore in this caſe they might 
prove his hand; for theſe reaſons the bill of loading was read; 
upon the reading of which it was objected, that the cargo was 
ſhipped by A. and B. and company, and B. being dead, the 


action brought by A. only is ill, becauſe it appears, that others 


have an intereſt who ought to be named; non allocatur ; for it 
does not appear, and this ought to be proved, (but in this cate 
it ſeemeth as if it might be preſumed) and if there are others, 
this is a matter in abatement, and it ought to be pleaded; and 
the difference is, where it is an action founded upon a tort, as 
here, and not guilty pleaded, and where it is founded upon a 
contract; for there it is non aſſumpſit, becauſe it is another 
contract, but the party may make a tort joint and ſeveral; and 
if a man bring trover for a ſhip, and upon the evidence it ap- 


| pears, that he has but the ſixteenth part of it; this is good, and 


the intereſt of the others may be given in evidence in mitigation 
of damages. Skin. 640. pl. 4. Paſch. 8 W. 3. B. R. Dockwray 
v. Dickenſon. 3 | | 

3. In an action upon the caſe upon a policy, the which wwor- 


ranted the ſhip ſhall have four paſſes ſcil. A paſs from the King 


of England, from the King of France, from the King of Po- 
land, and the States of Holland, and the goods were to be the 
goods of fuch a Poliſh ſubject on board the 5 

Warſaw ; an action upon the policy being brought, it appeared 
upon the evidence, that the paſſes bore date in April or May, 


and that the ſhip to which they applied theſe paſſes then was 
I | 5 regnant. 


ip, vocat. the City of 
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Evidence. | = 


regnant. & vocat. by ancther name, and that ſhe was not named 
the City of Warſaw before the Augiſt fellowing ; and therefore 


_ theſe were not good and effectual paſſes for this ſhip, according 


to the guaranty of the policy, the which intended good pales, 
and not eluſory vain paſſes, and they being a fraud upon [ 199 J 
the ſubſcribers, the policy ſhall not bind them; alſo another 
objection was made, the which was, that the paſſes were 
for goods that belonged to the ſubjects of the King of Poland, 
and ſo retained only to them; but the goods on board were not 
of the ſubjeRs of Poland, but of Holland, and therefore not within 
the intent of the policy; it was alſo inſiſted, that the policy be- 
ing for goods of ſuch a one awithout account, they ought to prove that 
they had any goods on board, or had ſhipped any goods by order of a 
third perſon, though being without account they need not prove 
the particulars ; and that ſo was the practice, which was not 
contradicted ; per Holt Ch. J. Skin. 404. pl. 41. Mich. 5 W. 
& M. in B. R. Anon. 


[Q. b. 13] Poſſeſſory Actions. 


in . 


I. * all declarations for ſtopping of ways, diverting of 1: Mod or. 


 water-courſes, and diſturbances in commons are now drawn and Strode. s. 


founded upon the poſſeſſion without ſhewing of a title, yet vpoz C. and | 


f 3 FORE. F FEY judgment 
the general iſſue, the plaintiff muſt prove his title or be nonſuit; and —_— 


the ſetting out the title againſt a wrong doer it is but matter of in- error. 
duceinent. 4 Mod. 421. 423. Paſch. 7 W. 3. B. R. Strode v. Skin. 621. 


Birt. S. . 
cordingly. 


S. C. cited as adjudged accordingly. Ld. Raym. Rep. 265. —Vent. 274. Mich. 27 Car. 2. B. K. 
Saintjohn v. Moody. S. P.—lIbid. 3 19. Mich. 29 Car. 2. B. R. Saunders v. Williams. S. Þ.-- 


R. b. 14] Quantum Meruit. 


1. Aſſumpſit for the price of a beaſt, the plaintiff declared that 
the agreement was to pay ſo much as the beaſt thould be rea- 
ſonably worth, and the witneſs proved the agreement to be, that 
the defendant would give content for it; and this was ruled 


good evidence to prove the promiſe laid, and in common ſenſe 


the words amount to ſo much. Clayt. 148. pl, 271. Aſſiſe Aug. 
1650. before Baron Thorpe Judge of Niſi Prius, Bland v. 
Tenant. | 

2. So on an indebitatus aſſumpſit for wares ſold, and no evi- 
dence ſhould be given of an agreement for the certain price. 
Twiſden ſaid he ſhould direct it to be found ſpecially. 1 Mod. 
295. pl. 39. Trin. 29 Car. 2. B. R. Jemy v. Norrice. 

3. In a quantum meruit for rent, and non aſſumpſit pleaded, 


an expreſs promiſe muſt be proved. 3 Lev. 150. Prin. 34 Car. 2. 


in C. B. Johnſon v. May. 


: | | . <l o ſerve Show. 342, 
4. Aſſumpſit, on conſideration that he had aſſumed t 3 


defendant as commiſſioner to examine witneſſes in a ſuit betwixt him „ Colli ho 


and B. that defendant promiſed to pay him for his pains. It was ton, S. C. 
| alledged, 


it 
i 
I 
x 
x 
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Evidence. 
alledged, that a commiſſioner could not have an aſſumpſit ou ſuci; 
a promiſe, for he ought to be indifferent, and it is unlawful to be 
paid for ſuch ſervice ; | as a promiſe, in conſideration that plaiu- 
tiff would take a ſpecial warrant and arreſt, to pay ſuch a ſum, is 
void. Noy. 78.] If a man, in conſideration of money, undertakes 
to do execution, it is not good. 2 Cro. 103.] But per Cur. a 
commiltoner is named by the party, and it is intended he would 
favour him, and therefore it is a challenge to the fayour thot he is 


a commiſſioner at the denomination of the party, though no prin- 
cipal challenge. 1 Inſt. 157. b. And a commiſhoner takes 


Pains to attend the examination of witneſſes, and therefore de- 


terves recompence as well as a commithoner of bankruptcy; and 
there is a difference between him and a ſheriff. Judgment pro 
quer. 12 Mod. 9. Mich. 3 W. & M. Stockwell v. Collifon. 

5. If A. promiſes B. 10 l. in conſideration that he 4vzr/dl procure 
him one who would give him an annuity of 100 J. per ann. for 
990 J. B. does not do it, but procures him one who grants i jor 
1000/7. and A. docs agree for that annuity. B. cannot bring 
a//umpfit for the 10 J. becauſe this varies from the contract; but 
he may have a guantum meruit. 12 Mod. gog. per Powell J. 
Paſch. 13 W. 3. Anon. | | 

6. A contract cannot be given in evidence upon a quantum 
meruit. Baron Price, Lent aſſiſes at Devon. 1717-18. | 

7. A curate to one Vinicomb rector of Bigbury in Devonſhire, 
brought and maintained a quantum meruit for his ſerving the 
cure. Devon. Aff. Lent, 1734-5. 


IR. b. 151 Treſpaſs. 


1. In an action of treſpaſs, quare domum & clauſum fregit, & 
bena aſportavit, the defendant in truth committed the treſpaſs by 
virtue of the commi{ſon of bankruptcy ; and it was fſani by the 
Court, that becauſe the plaintiff declared for an entry into his 
houſe, the defendart cannot plead not guilty, and give the ſpe- 
cial matter in evidence, but muit plead the commiiſion of bank- 
ruptcy, and all the ſpecial matter; but if it had been for the 
taking of goods onlv, he might have pleaded not guilty generally. 
Quzre rationem, Lit. R. 356. Hill. 6 Car. C. B. Anon. | 

2. In treſpaſs with a cantinuando, it was holden upon the evi- 
dence, that it is not needful to prove a re-entry, in cafe the action is 
brought againſt the firſt ireſpaſſir, as it ought to be done where it 
is againſt a ſtranger, as againſt feoffee, & c. of the firſt treſpaſſor. 
Clayt. 5. pl. 8. Auguſt, 7 Car. before Damport, Ch. B. Ander- 
ſon's Caſe. | | 

3. In treſpaſs, the place where is in a common field, in a place 
called The Two Furlongs, this is goed without abuttals, which are 
dangerous to prove; and it abuttals be in ſuch a caſe as tllis of 
one or two ſides the parcel of ground, it i ſufficient to declate the 
and here one witneſs ſpake ta the treſpaſs, aus ancther to the 


ebuttals, and the ather knew th:ſe, but not that it was the plaintiſf 's 
land; 


B. R. Monkton v. Paſbley. 


Evidence. 

band; this does not make a perfect evidence, and it was direfed 
to be the beit in ſuch a caſe as this for both 7o go to the land before, 
end he that ſaw the treſpafs to fhew the place to the other who knows 
the abuttals, Clayt. 108. pl. 184. Aſſiſes April, 8 Car. Whitfield 
Judge. Brodebent v. Chadwick. | | 

4. For making a treſpaſs continuando, there ought to be @ re-entry 
ef the plaintiff, and for the net proving thereof the plaintiff ſhall have 
damages only for the firſt entry. Tr. per Pais, 234. Cites Mich; 
22 1 | 

5. Treſpaſs was laid the firſt of May with-a continuands, &c. 
and the plaintiff could not prove the firſt treſpaſs, though he could 
prove the — vicibus after, and for this cauſe he was nonſuit; 
for the firſt treſpaſs is the main. Clayt. 141. pl. 256. Auguſt 
1649. before Thorpe J. Walker v. Dawſon. 

6. In treſpaſs with a continuaudo to recover meſne profits, an entry 
and poſſeſſion of the land before the treſpaſs muft be proved, and alſe 
onother entry after the treſpaſs. Tr. per Pais, 199. 


LR. b. 16] Treſpaſs with a Continuando. 


1. In treſpaſs for breaking his cloſe with a continuando, it 
was moved by Coke, that the plaintiff needed not to /hexv à re- 
gre/s to have damages for the continuance of the firſt entry, ſcili- 
cet, for the mean profits, and that appears by common expe- 


200 


rience at this day. Gawdy J. ſaid, that whatfoever the expe- [ 201 J 


rience be, I well know that our, books are contrary, and that 
without an entry he ſhall not have damages for the continuance, 
if not in caſe where the term or gate of the plaintiff in the land be de- 
termined, and to ſuch opinion of Gawdy the whole Court did in- 
cline, but they did not reſolve the point, becaufe a regreſs was 
proved. Le. 302. pl. 416. Trin. 31 Eliz. B. R. Rawilin's Caſe, 


and cites 20 H. 6. 15. and 38 H. 6. 27. : 
2. Treſpaſs was laid with a continuando from ſuch a day till 


ſuch a day, the party is not obliged upon evidence to prove the 
Freciſe time elledged in the continuando z but he ought to prove 
a treſpaſs at ſome time within the time alledged in the continuando z 
but if he will wave the continuando, and give the ſingle treſpaſs in 
evidence, he may. Skin. 642. pl. 5. Patch. 8 W. 3. Wilſon v. 
Powell. ED | 
3. Though it is the practice in treſpaſs for the mean profits, to 
lay a treſpaſs at one day, and give damages in evidence done af ſeveral 
days, that is not law, and ought not be allowed ; but in ſach cafe 
it ought to be laid diverſis diebus & vicibus, and then ſeveral 
treſpaſſes may be given in evidence. Per Powell J. Ld. Raym. 


Rep. 240. Trin. 9 Will. 3. in Cafe of Fontleroy v. Aymer. 


4. Where the plaintiff was _ and made a re-entry he may 
bring treſpaſs, and declare that he entered ſuch a day continu- 
ando, 8&c. or that he entered ſuch a day, et divenſis diebus & vicibus 
between ſuch a day and ſuch a day, 2 Salk. 639. pl. 7. Hill, 1 Ann. 


Ta Or 
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5. Of ads done which terminate in themſelves, and once dane can- 
not be done again, there can be no continuando, as hunting or killing u 
hare, or 5 hares, but that ought to be alledged that diverſis diebus 
& vicihus inter ſuch a day and ſuch a day he killed 5 hares, or 
cut and carried my twenty trees; and where a treſpaſs is laid 


in continuance which cannot be continued, exception ought to 
be taken at the trial; for he ought to recover but for one treſ- 
paſs ; per Holt Ch. J. The Court held that hunting might be 
continued as well as ſpoiling and conſuming his graſs, or cutting 
his graſs. 2 Salk. 639. pl. 7. Hill. 1 Ann. B. R. Monkton v. 
Paſliley. | 

[R. b. 16] Trover. 


1. In trover plaintiff ought to prove property of goods in him, 
and at l:aſt a demand and refuſal, and if there be ſeveral parcels, 
the crderly way to give evidence, is to make an inventory of them, 
and prove the property of the goods mentioned in it, and demand 
and refufal of them. Per Holt. 12 Mod. 344. Mich. 11 W. 3. 
Anon. | 

2. In trover on not guilty pleaded, every thing may be given in 
evidence except a releaſe; there may be a ſpecial plea in trover, and 
a matter of law may be pleaded. Per Gat: B. R. Hill. 6 Geo. 


(S. b) Where the Onus Probandi lies on the Plain- 
tiff, and where on the Defendant. 


1. JSSUE directed out of Chancery was, whether land aſſigned 

for payment of a legacy were deficient in value, and iſſue was 
Joined upon the deficiency ; the one alledging, that it was not; 
and per Cur. though averring that it 2vas deficient is ſuch an af- 


firmative as implies a negative, yet it is ſuch an affirmative as 
turns the prof on thoſe that plead it ; if he had joined the iſſue that 
the lands were nat cf value, and the other had averred that they 


Vere, the proof then had lain on the other ſide. 12 Mod. 526. 


Trin. 13 W. 3. Berty v. Dormer. 
2. And if one plead infra etatem, which is no more than that 
he is not of age, and iſſue is thereupon ; he that pleads the infra 


Etatem mult prove it; per Cur. 12 Mod. 526. in S. C. 


3. A. gives B. a policy 20 receive 100 l. if Saragsſſa were not in 
the hands of King Charles ſuch a day. In an action on this wager, 
non aſſumpſit was pleaded, and after the policy had been proved, 
an objection was made, that the defendant ought to prove, that 


Saragoſſa was in the hands of King Charles, and that e plaintiff 


was ns to prove the breach of the policy it being in the negative, and it 
was ruled by Parker Ch. J. at Guildhall London Trin. 9 Ann. 
And though it was objected in my Ld, Hallifax's Caſe in an in- 
formation in Scaccario for not tranſmitting ordinario impreſſos 


rotulos into the Remembrancer's office, &c. the proof laid von 
: . 


» 


F „ c eow.cfl.c.. 


Evidente. 


the proſecutor; but the Court ſaid, there is a difference, for this 
was to charge a man with an omiſſion, or neglect in his duty or 
office, &c. Per Parker Ch. J. at Guildhall Trin. ꝙ Ann. 

4. 6 Gen, cap. 21. Prohibited or cuſlsmable goods, if ſeiſed, 
Wc. prof of duty paid, or condemnation, Oc. hes en the claimer, 
F. Where a plea is in the affirmative, the proof lies upon the de- 
fendant. 8 Mod. 180. Trin. 9 Geo. Hilliard v. Phaly. 


| FE b. 1) What ſhall be Evidence of what. 
| Acceſſory. 


1. wo three or more doing an unlaguſful act, as abuſing 
| the paſſers- by in a ſtreet or highway, if one of them kills a 
paſſer-by, it is murder in all, and whatever miſchief one does 
they are all guilty of it; and it is lawful for any perſon to attack 
and ſuppreſs them, and command the King's peace; and ſuch 
attempt to ſuppreſs, is not a ſufficient provocation to make kill- 
ing, manſlaughter, or ſan aſſault demeſne a good plea in treſpaſs 


fy againſt them per Holt. 12 Mod. 256. Mich. 10 W. 3. Aſhton 


\ — . 
2. Such as afrually accompany another in the execution of an un- 


lawful act, are as much principals as the very actors. As /econds 
in duelling. Quære tamen. Hawk. Pl. C. cap. 31. pl. 31. 


DLT. b. 2] Acting as an Alderman, Juſtice of Peace, c. without 
| qualifying themſelves. | 


1. Information for exerciſing office ef alderman and juſtice of 
Worceſler, not taking the caths within three months after his elefion 
to be alderman; not guilty pleaded ; tried at bar. Proof by 
tozun clerk, that he «vas choſen alderman ſuch a day ; then copy of the 
entry in the Court-boc of Worceſter was offered in evidence for the 
King, which being oppoſed, Holt ſaid, Now here, 1% prove that 
defendant acted as an alderman and juſtice, you muſt not only ſbeau the 
recerd { for perhaps he is not concluded by that entry in a criminal 
caſe) nor can yon prove it by witneſſes enly, for then the defendant 
may object, Here is the record; /o that it muſt be proved both ways. 
Then a copy of the entry in the Court-book was read; but the 
names of the perſons before whom the Court was held were not ſet 


down ; and Holt faid it could not be proved by witnefles or parol 


who ſet as judges; but if it had been ſaid coram A. mayor, and 
B. and C. aldermen & cæteris aldermannis, it might have been 
ſupplied by parol evidence, but here no one is named; and Sr. 
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Samuel Eyres J. being ſent to C. B. they were all of the ſame | 


opinion, that it ought not to be admitted in evidence. 'Then 
they gave in evidence an order for relief of the poor under de- 
fendants hands as to not receiving the ſacrament within three 


Vol. XII. vo months z 
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months; objected, that could not be ſecundum formam ſtatuti 


without producing a certificate; Holt Ch. J. ſaid, the want of 
a certificate is equally penal; but it is a diſtinct offence with 
which the defendant is not charged. N. B. The mayor ad- 


journed the ſeſſions from the Sth to the 22d January, which was 


the firſt day of the ſeſſions if within the three months and be- 


fore the 22d. For though the ſeſſions be all but one day, yet 
they may, and often do enter their adjournment Seſſio inchoat. 


tali die & continuat' uſque ad talem diem. Comb. 337, 338. Trin. 


7 W. z. B. R. The King v. Hains, Alderman of Worceſter. 
vs | | 


Ft. b. 3] | Adminiſtration, 


1. Title being made to a term o one as adminiſtrator, no Je- 
ters of adminiſtration produced; the b, of the Eccleſiaſtical 


Court where it was granted, being produced wherein was entred 


the act or order of the Court for granting it was allowed good evi- 
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dence. - Lev. 25. Paſch. 13 Car. 2. B. R. Garret v. Liſter, ſaid 


by Twiſden to be the Caſe of the Earl of Mancheiter. 


2. Twiſden ſaid he had ſeen adminiſtration given in evidence 
after the ſeal broke off, and fo of wills and deeds. Mod. 11. pl. 34. 
Mich. 21 Car. 2. B. R. Clerke v. Heath. 

3. The very point of Hargrave's Caſe, 5 Rep. 31. was agreed 
and reſolved. And that that caſe was after reverſed in the Ex- 


chequer-Chamber, but it was for another cauſe; and Williams 


ſaid, That he had viewed the very record of that caſe accordingly, 
in which caſe is, if A. brings debt againft B. as adminiſtrater 10 J. 
S. without ſaying that F. S. died inteſtate, yet it is good; for it may 


be that J. S. made a will and teſtament, and yet adminiſtration. 
might be committed to the defendant by refuſal, & c. But ther- 


wiſe it is where the plaintiff is adminiſtrator, there he ought te 
ſhew that party died inteſtate. Noy. 137. Sr. Richard Franck's 


Caſe. 
LT. b. 4] Age. 


1. Exemplifications of depoſitions taken in Chancery to prove a per- 
ſon's being — — % Dy. 301. . 5 
2. To prove the nonage of a perſon that made a will an 41 
manack was produced, in which his father had wrote his nativity 
and it was allowed to be ſtrong evidence. Raym. 84. Mic 
15 Car. 2. B. R. Herbert v. Tuckall. 
3. Where a perſon will tale upon himſelf to trade and act as of age, 


he ought to be preſumed to be of age, and no evidence of pariſh 


regiſters ought to be admitted againſt it; faid to be the opinion 
of Trevor Ch. J. and Parker Ch. J. Per Page J. Exon. Af. 
Autum. 1728-9 | 

LT. b. 5] Agreement. 


1. In affiſe, it was found by verdict, that baus ceparcenert of a 
moor made purrparty, and one leaſed her part to A. for term of ie; 


whe 


Evidence. 
D leaſed his part to three at awill, who paſtured the ſoil of the other 


coparcener, and cut wood, and mowed ruſhes, and the other coparcener 
quitted poſſeſſion, and brought aſſiſe againſt leſſee for life, and againſt 
two of the tenants at awill ; and it was faund alſo, that the tenant at 
avill mannred the foil ta the uſe of the leſſor, but the leſſee for life had 
nothing of the profits, and that the other parcener might have taken the 


profits if ſhe would, and that the leſſee for life did not command his te- 


nants to take the profits, nor know any thing of it, but he agreed to 
That they had done, as the. jury thought, inaſmuch as after that he 
knew that the tenants at auill had occupied by the manner, he did not 
cauſe them to make gree; and per Cur. this is no agreement, and 
therefore the leſſee for life is no diſſeiſor, and alſo one of the te- 
nants at will is not named, who by this act is a diſſeiſor and te- 
nant at will with the others; therefore by award the plaintiff 
took nothing by her writ. Br. Ailiſe, pl. 345. cites 37 Aſſ. 8. 

2. An agreement reduced into writing, and variant from the 
parol agreement, ſhall not be explained away by giving the parol 
agreement in evidence, and the jury ought to have no regard to 
this parol agreement. Vide the Caſe of a Policy of Inſurance. 
Skin. 54. Trin. 34 Car. 2. B. R. Kaines v. Sir Robert Knightly. 

3. The authorities are many in the Court of Chancery, that 
bonds have been conſidered as evidences of agreements, and obli- 
gors held to a ſpecifick performance, and not allowed to forfeit the 

penalty. 10 Mod. 515. 518. Mich. 10 Geo. per Parker Chanc. 
in Caſe of Parks v. Wilſon. 


where the condition of a bond was for performance of a marriage agreement, and decr 
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10 Mod. 
507. Mich. 
g Geo. in 
Canc. by 
Parker C. 
in Caſe of 
Hobſon v. 
Trevor; 
eed that the 


obligor ſhould not be permitted to forfeit the penalty, but that the bond ſhould be conſtrued as an ev:- 


dence of the agreement. —Nelſ. Ch. Rep. 205. Paſch. 1692. Holtham v. Ryland. 


S. P. held 


accordingly by Ld. C. Somers. —2 Wms's Rep. 224. per Ld. C. Macclesficid, Mich. 1724. Caze 


nel v, Buckle. 


4. A perſon cannot declare upon a general agreement, and give in 
evidence a ſpecial one ; per the Ch. J. at Guildhall. Barnard, 
Rep. in B. R. 303. Hill. 2 Geo. 2. Pitt v. Norman. 

5. The plaintiff brought his action upon a ſpecial agreement 
entered into by the defendant, whoſe brother was in execution in 
the Fleet for running of goods. The agreement given in evidence upon 
_ the opening of the cauſe as only verbal ; that the plaintiff ould eu- 
deavour to procure the defendant's brother a pardon z and that, in con- 
fideration of this, the defendant ſhould give the plaintiff 1000. if be 
ſucceeded, and what his labour was worth if he ſhould not. The de- 
fendant upon this produced & bond of 20001. in evidence, with condi- 
tion that the defendant ſhould give the plaintiff and one Mrs. Henville 
1000 J. if the pardon ſhould be produced in fix months. This bond 
indeed vas fince cancelled ; but the couſel faid it drowned the firſt 
agreement; and an agreement is in its own nature a thing in- 
tire, and therefore it ſhall not be intended that one part of it was 
put into writing, and the other not. The plaintiff however de- 
lired to give farther evidence, that the intent of the bond was 

only to reduce one part of the agreement in writing, as it was the 
| | © ; chief, 
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chief, and to bring Mrs. Hattenville to witneſs this. The de- 
fendant's counſel objected againſt her evidence, as ſhe was 


one of the co-obligees, and therefore intereſted with the plaintiff. 
However the Court alloaued to give both theſe matters in evidence 


Barnard. Rep. in B. R. Trin. 2 Geo. 2. Brown v. Hatch. 


C 205 J 


Keb. 587. 


ſet v. Ship- 


pon, S. C. 
the plaintiff 
gave evi- 

gence that 
ohe deterd- 
ant came a 
ſuitor to his 
daughter. 

and defiled 
her, which 


| T [T. b. 6] Alia Enormia. 


1. In treſpaſs quare clauſum & domum fregit, & alia enormia 


ei intulit, on nul culp. Per Curiam, where a matter ariſes ex 
turpi cauſa, (viz.) an injury per defendant to the daughter of the 
plaintiff under colour that he would marry her, &c. the act 
may be given in evidence upon ſuch a declaration under the {alia 
enormia) becauſe the law will not compel the party to ſhew it of 
record; but in all other caſes of treſpaſs, the ſpecial matter for 
which damages ſhall be given ought to be pleaded, as in treſpaſs 
for taking a horſe, &c. nothing ſhall be given in evidence, but 
what is expreſſed in the declaration. 1 Sid. 225. pl. 17. Mich. 
16 Car. 2. B. R. Sippora v. Baſſet. | | 


was the cauſe of great damage given; the Court conceived that this may well be given in evidence, 
without ſaying quod inſultum fecit ſuper filiam, &c. and ſo of the wife, but this is the better way; 
and judgment for the plaintiff. —The alia enormia ſhall not be intended of collateral matter, but ot 


matter incident to the act done; per Roll Ch. J. Sty. 202, Hill. 1649. in Cafe ot Watſon v. Norbury, 


2. If a man is charged with tas particular facts in an indiftment, 
and divers other crimes in general terms; if the two particular 
facts are not proved nothing can be given in evidence on the alia 
enormia, or the general charge. 


rr. b. 9] Alien. 


1. Upon iſſue of alien or not, it is no evidence that in deed ef 


bargain and ſale, he called himſelf a freeman, and to likewiſe in a 


fine, or that he traded, though 22 H. 8. cap. 8. prohibits under 
pain of all their goods; for a denizen can only be made by patent 
or parliament, and therefore ought ts be proved by matter of record, 
and if the letters of indenization are loſt, he may have a con- 


ſtat. 2 Bulſt. 33. Mich. 10 Jac. St. Olave's Cafe. So that 


proof by apellation is none at all. 
[T. b. 8] Alien in Fee. 


1. In a conſimili caſu, the demandant may count of an alienation 
in fee, and if the alienation be traverſed modo & forma, he may 
maintain his iſſue by an alienation in 1 life, becauſe they are 
all alike material. Hob. 105. per Hobart Ch. J. Arg. Trin. 
13 Jac. | IG. 
© ; ; — BY 


Cr. b. 
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LT. b. 9] Anſwer. 


1. In ſome caſes, if a man put in tabs anſwers, it is not ſufficient 
te produce and prove a copy of one of them; per Powell J. Lent 
Alliſes, Devon. 1710. | | 


Cr. b. 10) Aﬀets. 


I. Where the iſſue is upon aſſets en mains del executor, it is 
good evidence for the plaintiff to ſay, that he fold the land by the 
appointment of the teſlator, & c. Heath's Max. 82. cites 3 H. 6. 3. 

2. If the iſſue is aſſets af /ech a place, it is good evidence to 
prove aſſets at another place; for aſſets any where are aſſets every 


where, Mo. 47. in pl. 147. Paſch. 5 Eliz. 


3. Upon plene adminiſtravit the ue being that defendant had 
aſjets die impetrationis brevis originalts, Viz. die It is nt 
neceſſary that the plaintiff in evidence produce the original, or a copy 


_ theresf;, for the day of the tefle is admitted in pleading ; per Wind- 


ham and Twiſden J. and if it were over-ruled at the trial a bill 
of exceptions ought to be tendered, but this was not a reaſon 
for a new trial, for by the opinion of the Ch. J. in Middleſex 


the plaintiff was nonſuited. 1 Sid. 226. pl. 21. Mich. 16 Car. 


B. R. Rogers v. Rogers. | | 
4- In debt by huſband and wife againſt an executor, who 
pleaded plene adminiſtravit, and upon iſſue it was proved that 


executor had diſcharged a debtor cf the inteſtate out of Ludgate, taking 


a bend from him for the debt; and it appeared that he vas e ex- 
treme poor that. he awas downright ſtarving, yet the debt was ad- 
judged aſſets in the executor's hands. Beſides the executor had 
not an inventory, and therefore it was ſaid that they ought to in- 
tend afſets. 12 Mod. 346. Mich. 12 W. 3. Anon. | 

5. In debt upon bond brought again}? the defendant as heir to 
his father, &c. riens per diſcent pleaded, the plaintiff replied aſ- 


ſets, and iſſue thereupon. And the evidence was, that the ob- 


ligor, the defendant's father, deviſed to the defendant his fon and 
heir certain meſſuages in Exchequer-alley in fee, but chargeable with 
an annuity, or rent-charge payable zo the defendant's mother; and 
it was held by Holt Ch. J. that theſe mefluages deſcended to the 
defendant, and were aflets, for (by him) the difference is, where 
the deviſe makes an alteration of the limitation of the eftate, from that 
which the law would make by deſcent. Ld. Raym. Rep. 728. 
Emerſon v. Inchbird, cites Trin. 13 Will. 3. B. R. Guildhall, 
London. _ * 

6. Action of debt upon a bond againſt an executor, who pleads 
plene adminiſtravit ; the plaintiff's counſel gave into Court the 
inventory taken in the Spiritual Court, and put it upon the defend- 
ant to diſcharge himſelf. Holt faid, that where in the inventory 


R 3 | thoſe 
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it was ſet down deſperate debts thoſe ſhall not be aſſets, unleſs the 
Plaintiff can prove that the defendant has received them. But 


06 Evidence. 


thoſe debts which are not ſet down deſperate, whether arrears of 
rent, or any other, ſhall be accounted aſſets, whether paid or not. 
11 Mod. 225. pl. 21. Paſch. 8 Ann. B. R. Anon. | | 

7. A perſom having a juagment again/} the anceſtor is no witneſs 
to prove afſets upon riens per deſcent. Per Baron Price. Devon 
A. 1716, Lent. „ | . 

8. Bonds not received and of long flanding are evidence of aſſets, 
unleſs cauſe is ſhewn, why the executor did not call them in. At 
Devon Aſſiſes, Lent 1719. Coram King Ch. J. 


9. Trees in @ nurſery are no aſſets in the hands of an executor. 
At Devon Lent Aſſiſes 1735. Coram Reynolds Ch. B. 


CT. b. 111 Aſſumpſit in Reſpect to the Statute of Frauds. 


1. On non aſſumpſit pleaded to an indebitatus aſſumpſit 
brought, the plaintiff cannot give in evidence a ſpecialty as a bond 
or leaſe by indenture and reat arrear; for he may have action of 
debt on the ſpecialty, but he muſt give in evidence matte; of con- 
tract or receipt without ſpecialty; per tot. Cur. præter Gawdy. 
Mo. 340. pl. 460. Mich. 34 & 35 Eliz. B. R. Anon. Vid, 
Cro. J. 505. Bennus v. Gildly. 

Cre. F. 2. Mafier delivered corn to his ſervant to ſell, who does accord- 

— 2 37- ingly, and converts the money; the maſter may have trover for the 
y v. 7 ++ : . 

Hicks. Ss. money. Noy. 12. cites 40 Eliz. B. R. Holliday v. Higgs. 


C. adjorna- | | 
tur. —Ibid. 661. pl. 9. S. C. adjudged for the plaintiff: Thid. 746. pl. 25. Hill. 42 Eliz. S. C. 
in Cam. Scacc. and judgment reveried. The declaration was, that he caſualiter perdit the money, 


and when he had loſt the poſſemon thereof, he had loſt the property alſo, becauſe it cannot be known. 


{ 207 J 3. Per Mountague Ch. J. if a citizen of London promiſes to 
| his daughter's huiband t give him a child's portion by the cuflom of 
Landen, the evidence between the wife and the children is cer- 
tain enough, and it is known how much every child ſhall have, 

2 Roll. Rep. 104. Trin. 17 Jac. B. R. Anon. 

4. In evidence to a jury it was held, that proclamations 
whereby the lord claimed forfeiture, ought to be proved viva 
voce, and not only by the Court-rolls. 1 Keb. 287. pl. 98. Paſch. 
14 Car. 2. B. R. Pateſon v. Danges. 

5. In debt on award, the plaintiff counted of a mutual agree- 
ment and ſubmiſſion ad per formand' an award, which was made, 
that the defendant ſhould pay 501. to the plaintiff, et ſuper re- 
ception' inde, the plaintiff ſhould deliver up writings and give a 
general releaſe ; and per Hyde and Cur. the mutual ſubmiſſion 
is no promiſe in itſelf, but only an evidence of it. 1 Keb. 599. 
pl. 72. Mich. 17 Car. 2. B. R. Tilford v. French. | 
6. A wife in conſideration, that L. would permit her to en- 
joy, &c. till Lady Day, &c. promiſed to pay the rent in arrear 
at her huſband's death, and alſo ſo much for the time; as to 
firſt part it is void being within the ftatute, and being void as 10 
one part it cannot tand goed as to the other ; for it is an entire 


agreement, and the action could not be brought for one ſum 
"4 only 
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only without variance from the promiſe. Note, it did not ap- 
pay that the widow was executrix or adminiſtratrix to her 
wiband, 2 Vent. 223-4. Mich. 2 W. & M. in C. B. Ld. Lex- 
ington v. Clarke. 

7. In an action for the profits of an office, it is not neceſſary 
to ſhew every particular ſum received by the defendant, but it 
is good evidence for the damage to ſhew the profits of the office 
communibus annis. 2 Vent. 171. Paſch. 2 W. & M. in C. B. 

Earl of Mountague v. Ld. Preſton. | 
38. 8. brought action againſt A. B. and C.——— A. promiſed 
in conſideration the plaintiff would not proſecute the action then, fc. 
(it being at the aſſiſes he would pay 10 l. and the coſte FA ſuit. 
Action lies on his promiſe notwithſtanding the ſtatute; for this 
cannot be ſaid to be a promiſe for another, but jor his own debt. 
5 Mod. 205. Paich. 8 W. 3. Stephens v. Squire. 


9. At Guildhall; in an action upon the ce n mutual 
agreements the evidence was, a note in the nature f a bill of parcels 
to this purpole, Bought by Anne Knight of Hopper hundred 
pieces of muſlins at 40 5. per piece, to be fetched away by ten pieces at 
a time, and paid for as taken away. It being objected, that inſo- 
much there was not any promiſe to deliver the goods, and the 

- plaintiff accounted upon ſuch a promiſe, that he had failed, it 
was anſwered that the agreement being to pay 201. when ten 
pieces were taken away, and ſo for every ten pieces; that this 
wmplies a promiſe to deliver them, the which ſeems to be reaſon 
but a promiſe was proved to this purpoſe, and fo a verdict for 
the plaintiff. Skin. 647. pl. 5. Trin. 8 W. 3. B. R. Knight v. 
Hopper. | 

10. Aſſumpſit upon 29 Car. 2. cap. 3. where the plaintiff has 
an action againſt the party for whom an undertaking is, there no 
action will lie againſt the undertaker, wuhout the promiſe be in 
writing; ſecus where no action doth he againſt the party; for 
then the whole credit is entirely upon the account of the under- 
taker, and the other is looked upon as his ſervant, and the ſale 
and contract is in judgment of law to the undertaker, though 
the delivery be to the other party as is ſervant ; 1. e. upon the 
original contract or agreement, but this difference does not hold 
where the action is pon a matter collateral to the contract, there 
an action lies. 6 Mod. 249. Mich. 3 Ann. B. R. Bourkamire 
v. Darknell. | | 

11. A man promiſed 79 pay a certain ſum upon the return of a 
ſhip which happened not to return in two years after the promiſe 
made, and on a queſtion, whether this was within the ſtatute of 
frauds and perjuries, ana no action is to be brought upon 
any agreement that is not to be performed within one year from 
the making thereof, unleſs in writing, &c. and held by all the 
judges, that it was not within the ſtatute, which extends only to 
luch promiſes, where, by — expreſs agreement of the party, 
4 the 
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Comb. 362. 
A. 
was a party 
concerned 
in the fore 
mer action, 
and this is 
an original! 


promiſe, and A. himſelt was liable, 


Ay to the 
promiſe be- 
ing in Write 
ing is never 
pleaded, as ie 
ought to be, 
but pleaded 
on trial. 

Cumb. 163. 
Mich. IW. 
& M. in B. 
[ 208 J 
R. Lee v. 
Baſhpole. 


Evidence. 
the thing is not to be performed within a year. 1 Salk. 280. 
pl. 5. Paſch. 5 W. & M. in C. B. Anon. | 

12. In aſſumpſit vpn a nete for 10/. 15. given by the de- 


fendant to the plaintiff; and non aſſumpſit pleaded, upon trial 
the plaintiff produced and proved the note. The defendant in 


d:/:harge of himſelf produced the record of a foreign attachment, 
wherein the ſaid debt was attached by the city-procels for the 


ſatisfaction of a debt demanded there of the plaintiff, and was 


there condemned; and it was ruled by Trevor Ch. J. that this 


was a good diſcharge ; but that if the plaintiff in this action 
could have ſhewed the original, which he declared to be pre- 
cedent to that attachment, fo that it had appeared that this 
Court was poſſeſſed of an action for the demand of this debt be- 
fore it was attached, then ſhould the plaintiff have recovered 
his debt notwithſtanding ſuch evidence; but the declaration in 
the record here was betwixt the time of the attachment and the 
condemnation. 1 Salk. 291. pl. 32. Coram Trevor Ch. J. at 
Niſi Prius. Savage's Caſe. 7 Wu 
13. If a perſon ſeeing a ſurgeon aſſiſting another that had re- 
ceived hurt in one of his limbs, fays to him, Pray take care of the 
man, or Do your beſt for him, or When will you come again, &c. 
theſe expreſſions do not make the ſpeaker liable to pay the 
furgeon ; it amounts to no employment; contra, if another 
ſhould direct a ſurgeon to take care of a man, &C. or uſe any other 
expreſſion, whereupon the ſurgeon ſhould lay out money and expences, 
and cure the man, &c. Devon, Summer 1710. Coram Parker 
Ch. J. at Niſi Prius Palmer v. Barret. 
14. In action on a promiſe the plaintiff may give a bond made 
to him in evidence of it. Per Parker Ch. J. 10 Mod. 30. Trin. 
10 Ann. B. R. Michel v. Reynolds. 


15. If a man enters into a bnd, and does not perform the 


condition, the obligee may bring an aſſumpſit, and give the bond 
in evidence of it. 10 Mod. 30. Trin. 10 Ann. B. R. in the Caſe 
of Michil v. Reynolds. | | 
16. Indebitatus aſſumpſit an play at baſſet. The promiſe as laid, 
20 to pay the money to ench other, which each other ſhould life ; 


the evidence was, that the defendant having loſt his money did 


promiſc to the plaintiff to pay him what money he {ſhould loſe 
by bills in London. Baron Price ſeemed of opinion that it was 
not ſufficient evidence, &c. Caſe ſtated, Wells. Lam. 1711. 

Langdon v. Herbert. | | 
17. So in the Caſe of Corkt AND BAKER, which was tried 
coram J. Powys at Lewes in Suſſex, which was that the defend- 
ant promiſed the plaintiff to marry her within a twelve-month after 
the death of his father. A caſe was made of it, and argued coram 
C. B. who determined it not to be within the ſtatute upon the 
ſame reaſon neither was it within the other branch, which ſays 
the defendant ſhall not be anſwerable for the debt or miſcarriage 
of another, or upon any agreement on conſideration of mar- 
riage, unleſs in writing. | | | 
| 18. A 


. ec, EAT NTE 


Evidence. 


18. A promiſſory note ig prima facie evidence ſince the ſtatute, 
nor is it neceſſary to prove the confideration of it; but yet fraud, 
cheat, *extortion, or {atisfattion may be given in evidence by the de- 
fendant to awnd it, if the confideration was to be proved the act 
would ſignify nothing, and though the note be without any 
conſideration, yet the note will be good; per Parker, Ch. J. 


Hill. 3 Geo. B. R. Appleby v. Beadle. 

19. And by him at the Sittings, upon an objection being 
made, that ſince the ſtatute a promiſſory note could not be given 
in euidence on a count for money lent, &c. as evidence thereof, but 


it was in nature of a ſpecialty, it was ruled e contra; for the 


plaintiff may declare upon the note if he wall, or give it in 
evidence. 

20. At Bodmyn, Lammas 1716, an objection was, that the 
note which was given in evidence, avas given upon terns which 
were net performed, & allocatur, per Baron Price; BaLLET v. 
BARL T. And one Bar.Dwin's Caſe before Holt Ch. J. was 
cited, where above an 100 1. being loft at play, the laſer having a 
bill of exchange endorſes it, and then the indorſee bringing his 
action, on trial it was ruled, that the contract being made void by 
the gaming act, it might be given in evidence. So it may where a 
note is made upon an rf/urims contract. 


21. A miſtreſs ſent her ſervant to market to fetl barley - when he 


returned his miſtreſs aſked him what he had done? he an- 
/wered that he had fold, &c. and when the aſked him for the mo- 
ney, he ſaid, the need not trouble herlelf about that, he evould 
be anſæuerable to her for it if not paid, &. Coram Price at Lan- 
ceſton, Autum. Cir, 1720. It was held not to be within the 
ſtatute. Es | 

22. Overſeers undertake to pay for the cure of a poor perſon to a 
ſurgeon, there muſt be evidence of an expreſs promiſe to main- 


tain the action. Price B. at Lanceſton, Sum, Aff. 1729. 


Cr. b. 121 Attaint. 
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i. What was not given in evidence to the jurors ſhall not Dy. 212. 2. 


be admitted to be given in evidence in attaint, and fo the plaintiff 
was nonſuited. D. 129. b. pl. 65. Paſch. 2 & 3 Ph. & M. x 


Heydon v. Ibgrave. 


the defendants in the attaint give new matter in evidence to inforce the firſt verdict, w 


„ 
alch. 4 
liz. it was 
agreed tor 
law, that if 
hich was not 


piven in evidence before to the tirit jury, that the plaintiff in the attaint ſha!l have anſwer to it, aud 
diſprove it as he can, but he cannot give other evidence, nor intorce the evidence tilt given with 


Wore matter than was diſcloted betore. 


[T. b. 13] Augmentation of Vicarages. 


29 Car, 2. cap. 8. ſet. 3. Every archbiſhop, biſbap, dean and 
chapter ſhall before the 29th of September next, cauſe every leaſe or 
grant whereupon ſuch augmentation is made, to be entered in a book 
of parchment to be kept by their regifters ; and every other * 
= x | | perſon 


Evidence. 


perſon ſball cauſe every ſuch leaſe, Sc. made by himſelf, or his predo- 


ceſſors, to be entered pe which 19 fee ſhall be paid, ſave only 5. 


at moſt to the clerk; which entry being txamined by the reſpective 
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archbiſhop, biſbop, c. and by them atteſled in the ſaid boat to be a 
true copy, and that the augmentation was for ſuch uſe, ſhall be 
as a record, à copy whereof proved by witneſſes ſhall be evidence at 
law. 5 | 
1 Geo. 1. cap, 10. ſet. 20. All augmentations, c. to be made 


in purſuance of this aft ball be entered in a beck, and the entries being 


approved and atteſted by the governers, ſhall be talen as records. 
CT. b. 14] Bailiff of a Manor. 


1. In account againſt B. generally as his bailiff of the manor 
of S. he pleaded, that he ꝛuas receiver abſque hoc that he was bailiff. 
The plaintiff, to prove him bailiff, gave in evidence a ciſſtem in 
that manor for the freebolders yearly io elect at their Courts there a 
perſon called the part-reve of the abbot's rents of his frank tenants, to 


ele rents ratione tenure, and that ſuch elected perſon uſed to 


account, and have allowance before the abbot's auditors, and 
ſaid, that the defendant was choſen, &c. The defendant de- 
murred on this evidence, and per opinionem Curiæ it will not 
maintain the action, for the count againſt him is as bailitt 
generally, and the evidence charges him ſpecially by reaſon of 
his tenure, therefore he ſhould have made a ſpecial count. Keil 
76. a. pl. 23. Mich. 21 H. 7. Buckfaſt (Abbot) v. Horſwill. 


[T. b. 15] Bankrupts. 


x. 5 Ges. 2. cap. 30. / 41. Upon petition of any perſon, the Lord 


Chancellor may order ſuch cammiſſiaus, depoſitions, proceedings, and 
certificates, to be entered of record ; and in cafe of the x 8b 

witneſſes proving ſuch bankruptcy, or in caſe the ſaid commiſſions or 
ether things ſhall be laſt, a copy of the record of ſuch commiſſions or 
things, figned and attefted as herein mentioned, may be given in evi- 
dence to prove ſuch tommiſſhons and bankruptcy, or other things; ond 


all certificates which have been allowed, or ts be alloaved, and entred of 


ecard, or a true copy of every certificate figned and attefled as herein 


mentioned, fhall and may be given in evidence in any courts of record, 
and without further proof taken to be-a bar and diſcharge againſt any 
action for any debt cuntracted before the iſſuing of ſuch commiſſion, un- 


T any creditor of the perſon that hath ſuch certificate ſhall prove that 


uch certificate was fraudulently obtained. 


2. There is no need to produce at the trial the petition made ts 


the Ld. Chancellor, becauſe it may have been by parol, though 
the practice has been otherwiſe. Ld. Raym. 741. ruled by 
Holt Ch. J. at Lent Aſſiſes at Thetford, Kirne v. Smith and al. 


3 il 


b of the | 


hel 1 rn ce ER. Le 


Sw = > ke 


: 
E 
| 


& W . Thy 8 


* 


damus, the plaintiff was put to prove that t 


Evidence. 


['F. b. 16] Cauſing or Procuring 


1. In an action on the caſe brought for a Joi return of a man- 

e defendant cauſed 
the return to be made, which he did in this manner, viz. he 
proved that the defendant was perſonally ſerved with an alias man- 
damus; and that he fold the perſon who ſerved him with this writ, 
that he weuld take care a return ſhould be made; and farther, u 
rules of Court vere produced, viz. one for an attachment againſt the 
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defendant for not making a return, and he other to diſcharge that 


rule for an attachment upon payment of coſts, and appearing to 


the action, &c. And this was admitted to be good proof as to 


that matter, and the plaintiff had a verdict. Carth. 229. Paſch. 
4 W. & M. in B. R. Vaughan v. Lewis. : 


LT. b 17] Clerk in Orders. 


1. Whether a man be clerk in orders or not is triable by his 


 erdination. Per Holt Ch. J. 12 Mod. 452. Paſch. 13 W. 3. in 


Caſe of Wilmot v. Tiler. 
__ [T. b. 18] Common. 


1. In an action of 7reſpaſs, the defendant juſtified, by reaſon that 
he, and all thoſe whoſe eſtate he had, had common in the place for 
ſo many beaſts beyond the memory of man; and the parties were 
at iſſue on the preſcription, and the plaintiff gave in evidence that 
he had common of wicinage appendant to his houſe ; and it was 
reſolved, that the evidence did not maintain the iſſue ; for al- 
though both begin by preſcription, yet common of vicinage does 
not begin by a bare preſcription, but a preſcription on conſideration 
that the other ſhall have common in like manner in his ſoil. 
L. E. 235. pl. 37. cites 13 H. 7. 13. | 

2. In a replication in the avozury, preſcribes to have common ap- 
purtenant, but doth not fbew and aver that the cattle were /evant 
end couchant upon the land, &c. and for that it was held to be 
naught by the Court. Vide 15 E. 4. 32. But in our cafe the 
i ue was joined upon the preſcription. And by the other fault is 
allowed as confefſed. And is helped after verdict by the ſtatute. 
Noy. 145. Jeffrey v. Boys, cites 5 Rep. 43. a. 

3. In the caſe of a common you mult prove the 2 and the 


THO Per Richardſon Ch. J. Litt. R. 295. Trin. 5 Car. 
B. 


4. A traverſe being joined upon title of common, it was ad- 
mitted that a releaſe of all right of common in that place ſhould be 
given in evidence, and needed not to be pleaded as he might 
have done ; on the other part it was ſhewed the common did belong 
to land, which was entailed, which cannot paſs by releaſe, no more 


than the land itſelf, &c. can, and for that cauſe the iſſue in wh 
| | who 


1 


Br. Com- 
mon, pl. 
1. 
Br. General 
Iſſue, pl. 96. 
«© 
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who was plaintiff, here did recover. Clayt. 


Evidence, 
9. pl. 16. Mich. 
8 Car. before Damport Ch. B. Judge of Aſs. Atkinſon's Caſe. 
5. A replevin was brought for 300 head of cattle, viz. ſo many 
oxen, fo many ſteers, &c. the defendant makes conuſance as 
bailiff to J. S. and juſtifies for damage-feaſant. The plaintiff re- 
plies, that J. D. and all whoſe, &c. he had in ſuch a meſluage, 
2nd 40 acres of land, time out of mind, have had common, &c, 
and ſhews he had a leaſe from J. D. and ſo put in the cattle to 
uſe his common; to which the defendant rejoins, and juſtifies rt 
fepra, abſque hee, that they were the cattle of the plaintiff levant 
and couchant upon, &c. Net only the levancy and conchancy 
is the meaſure of this common, but the property of the party 
litectiſe; for if they be levant and couchant, and yet be 
2 frranger's cattle agiſted into the 40 acres, if they by the 
party's cattle levant and couchant upon ſome other land, and not 
upon the 40 acres; in either of theſe cafes they ought not 
to uſe the common, for a man cannot uſe his common 
with the cattle of a ſtranger, or with his own cattle levant 
and couchant upon any other land than that in which he hath 


common appurtenant ; it is true, if a man borrows cattle to com- 


Feller his land, they may be put upon the common for that he hath 
2 ee in them, and ſo are ſaid his cattle, and for this was 
cited F. N. B. 180. and Roll. Common 402. and of this opinion 
was the Court; wherefore judgment was given for the defend- 
ant. Skin. 137. Mich. 35 Cat 2. B. R. Molliton v. Trevilian. 

6. The detendant preſcribed for common for all cattle, &c. at 


all times of the year, but upon evidence it appeared that they had 
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4 Mod. 418, 


424. Strode 
v. Birt, 8. 
C. and S. P. 
and judz- 
ment af- 
firmed. ' 
Comb. 379. 
Burk v. 
Strode, 8. 
C. and heid 
accordingly, 
and judg- 
ment af- 
fir:ned, — 


time out of mind common of paſture in the ſaid common for all 

the cattle levant and couchant, &c. at all times in the year hee? 

only excepted for a certain time). Reſolved per Cur. that they had 

failed in the preſcription, and that the evidence would not main- 

tain the plea z and that zhe preſcription ſhould have been ſpecially 

pleaded with this exception. Carth. 241. Paſch. 4 W. & M. in 
B. R. The King v. the Inhabitants of Hermitage. 


the plaintiff declared he was lawfully pofefed of a tenement, and 
that he ought to have common of paſture in 1009 acres, in a 


place called, &c. for all commonable beaſts levant and couchant 


on the tenement aforeſaid ; that the defendant made cony-bur- 
rows, whereby the plaintiff could not enjoy his common in tam 
amplo & beneficiali mods. Defendant demurred ; this matter is 


not traverſable, for all right of the common muſt be given in 


evidence upon not guilty, or elfe plaintiff cannot recover; and if 
ſo, itis tono wag, to ſet it forth in the tion, 12 Mod. 
98. Trin. 8 W. 3. Birt v. Strode. 


[T. b. 19] Common Recovery. 


1. Tenant for life ſuffers a common recovery. The remain- 
der- man brings his ejectment. The plaintiff gave in evidence a 
cop; of the nn but no evidence that there was a real te- 

4 nant. 


Error of a judgment in C. B. in an action ſur caſe, are 


1 r 


E „ 


Me, 2 8 wh 


Evidence. 


nant to the priecipe. Mr. Baron Price allowed it: for though 
the tenant to the precipe muſt be proved againſt a ſtranger, yet there ts 
mot that occaſion for it when it is made againſt the party himſelf that 

ſuffers the recovery. So a perſon clairgi3s by virtue of a recovery 
muſt ſhew that there was a tenant to the præcipe, becauſe that is 
in his privity, but here it is otherwiſe, for it is not in the privity 
of the remainder- man; he had not the deeds by which the te- 
nant to the præcipe was made, and if this (which is all that the 
remainder-man in the nature of the thing can do) be not al- 
lowed, it is but for the tenant for life when he makes a tenant 
to the præcipe by deed, and the remainder can never take any 
advantage of it. Coram Baron Price, Wincheſter Summer 
Aſſiſes, 5 Geo. | 

2. In every common recovery, it ſhall be preſumed there was a 
good tenant to the pracipe till the contrary be made appear of the 
other part, and rather than it thall be void, the Court will intend, 
that the tenant was in by diſſeiſin. 2 Lutw. 1549. cites Cro. J. 
454, 435. the Cafe of Lady Griffin v. Stanhope ;z and ſaid that 
ſo it was ruled by Powel J. of B. R. in a trial at the Aſſiſes at 
pr, TE | | 
the precipe, and if it were otherwiſe the proof ought to be made by the other party. 
in pl. 13. Mich. 15 Jac. B. R. in Caſe of Griffin v. Stanhope, 


[T. b. 20] Conſent. 


1. It was given in evidence to prove the ent to the rayiſher 
that he married him, and agreed, and afſented in the ſunctuary of 
Weftminfter, though in going to the ſanctuary ſhe was perſuaded 
to diſaſſent, for lots of her inheritance, and the faid that ihe would 
diſaſſent. And that afterwards the was brought into the Star- 
chamber before the counſel, and there it was demanded if the 
agreed or not, who ſaid that he was her baron, wheretore the 
would not relinquiſh him. And it was ſaid for the defendant, 
that the eſpouſals and all the aſſents were by dureſs force and 
fear of the raviſher, and it cannot be ſaid aſſent, unleſs ſhe be at 
liberty freely without fear or dureſs, which ſeem to be law there, 
but becauſe when ſhe was before the counſel ſhe might have 

diſagreed, and did not, but aſſented, therefore it was held free 
aſſent, by which the aſſiſe found for the plaintiff, and the plaintiff 
recovered per Cur. Quod nota. Br. Ent. Cong. pl. 94. cites 
Ede th 
: 2, It 7 not concluſive evidence to prove the avoman's conſent 
to the raviſber, to ſhew, that ſhe lived ſome years with him 
as his wife, and had a child by him, if all the time the was 
under his power, and never at liberty. 2 Hawk. Pl. C. chap. 23. 
ſect. 58. | | 


Cr. b. 


* It Niall 2 
be intended 
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thit there 


was 2 good 
tenant in 


Cro. J. 445. 
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Evidence. 
[T. b. 21] Contempt. 


1. One witneſs ſufficient to prove a contempt. Toth. 103. cites 
Mich. or Hill. 13 Car. Sands v. Knighton. 

2. Per Cur. on affidavit of the lie given by any man to another 
in the Hall, they will bind him to his good behaviour; ſo for any 
provocations that may induce any quarrels or ſtriking. 1 Keb. 


558. pl. 77. Trin. 15 Car. 2. B. R. Collins v. Man. 8 


3. Aplaintiff is a good wil neſt to prove a contempt, and plain 


. tiff's oath is ſufficient to convict the defendant, unleſs the de- 


fendant in his examination ſwear clear contrary; per Ld. Kerp. 
Bridgman. 3 Chanc. Rep. 39. Mich. 1669. Nurle v. Guillim. 
4. One may be committed for a contempt done to the Court; 
but the matter of the contempt muſt be certain and not doubtful, and 
muſt be either in open Court or upon affidavit made thereof. (Mich. 
22 Car. B. R.) For elſe the party may perchance be wrongfully 
committed, which the Court will be cautious not to do. L. P. 
R. 305. 
f Where a man is arreſted upon an attachment the contempt 
ſhall hold good, though 1 affidavit be filed at the time of taking 


forth the attachment if it be filed before the return of it. Vern. 


172. pl. 166. Trin. 35 Car. 2. Anon. 


6. Defendant was reported to have full anſwered ſome of the in- 


terrogatories, and to be in contempt as to others; and being brought 
into Court to receive judgment, the queſtion was, whether all the 
affidavits in a Cauſe of LANE v. Joxxs, containing the whole 
charge againſt defendant, ought to be now read, or only ſuch of 
them as relate to that part of the charge, which defendant, on his 


examination, has fully anſwered. The three prothonotaries re- 


ported, that defendant being in contempt, his examination goes for 
nothing, and afhdavits containing the whole charge were read. 
Barnes's Notes in C. B. 190, 191. Hill. 12 G. 2. The King 
v. Wills, " 1 

[T. b. 22] Contents of Deeds. 


1. The ſubſtance of a deed cannot be proved but by the deed itſelf, 
unleſs it is burnt, or in the poſſeſſion of the plaintiff himſelf ; and if 


ſo, then this matter as it happens muſt be ſworn, and that the 


deed was executed; per Holt Ch. J. 3 Salk. 154. pl. 6. Hill. 
8 Will. 3. B. R. Lynch v. Clerk. 


In a ſuit be- 


and B. A, 


2. In an information for a riot upon the perſon of Sir F. W. 
a letter of the proſecutor's was admitted to be read for defend- 
ants ; but then they produced a witneſs to ſwear the contents 
of another letter which he depoſed was the ſame hand of the letter 
produced, but owned he never ſaw Sir F. W. write, and was 
therefore difallowed. Skin. 673. pl. 12. Mich. 8 W. 3. B. R. 
The King v. Sir Thomas Culpepper. | 
3. If a deed be 4% by an inevitable accident, it may be proved 
by a copy, but 127 by parol evidence, though there ſhould be no 
. var 


FA . wa £A 


Evidence. 


copy. Yet it was held, that parol- evidence ſhould be allowed to 
ſhew the contents of a deed that was net laſt, but was proved to be 
in the palſeſſion of the other party ; for here if the defendant was 
wronged by the parol evidence, it was in his power to ſet all 
right by producing the deed. 10 Mod. 8. Paſch. 9 Ann. B. R. 
Sir Edward Seymour's Caſe. | | 
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produced a 
deed. Ina 
ſuit after- 
wards be- 
tween C. 

and A. it 
was viva 

voce proved 
that A. in 


a cauſe between A. and B. produced ſuch a deed which proved ſo and fo, &c. Per Cur. it is good cvi- 
dence, for here A. may give that very deed in evidence if he will, which C. cannot, becauſe it is 


im A.'s cuſtody. Carth, 80. Mich. 1 W. & MI. Eccleſton v. Speke, 
CT. b. 23] Conviction. 


1. Copy of a conviction befere cemmiſſioners of exciſe is good 
evidence, without producing the original book of entry; and it 
need not be proved that the commiſſioners did give the judgment 
recited in the copy of the conviction. Carth. 346. Paſch. 5 W. 3. 
B. R. Fuller v. Fotch & al. | 


LT. b. 24] Copyhold. 


1. Stexvards books, Court-rolls, or bailiffs accounts, are good evi- 
dence in themſelves. Hetl. 46. Mich. 13 Car. C. B. Fawkner v. 
Billingham. | | OR 

2. Proclamations whereby the lord claims forfeiture of a copy- 
hold, ought to be proved viva voce, and not by the Court-rolls only; 
held in evidence to a jury. Keb. 287. pl. 98. Paſch. 14 Car. 2. 
B. R. Pateſon v. Danges. Alias, Ld. Aliſbury's Caſe. 

3. It ſhall be preſumed that an entail is cut off ſome way or 
other, when many admittances fince have been in fregſiniple. 
Scrogs 69. | 

4. The diſpute was between the lord of the manor and the de- 
viſee of a copyhold of the ſame manor; and it was ruled by Holt 
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Ch. J. Lent aſſiſes 1693, at Cambridge, That the recital of the 


will in the copy of the admittance avas good evidence of the deviſe again/? 
the lord or any other flranger ; but if the ſuit had been between the 
heir of the copyholder and the deviſee, the will itſelf ought to have 
. been produced. 
2. He ruled, That the fou draught of the lord of the manor ef 
the admittance was good evidence. Ex relatione magiſtri Place. Ld. 
Raym. Rep. 735. Anon. | | | 

5. A paper-book wvas produced of the acts of the Count in which the 
admiſſions and ſurrenders of the copyhold eflates were entered, but 
Baron Carter at Thetford aſſiſes held it no evidence. He faid, 
That the roll ought to have been upon parchment, and in ſtrieneſs 
Should have been in the form of rolls made up in the Courts above ; but 
that if the preſent admiſhon had been entred in a parchment 
book, he ſhould have allowed it for evidence. He faid, he did 
agree that in a late caſe the Ld. Ch. Baron and two other Barons 
were of opinion that ſuch paper-book was good evidence, but at 
that time he declared his opinion to the contrary, and of this 
opinion 


Ibid. per 
Baron Car- 
ter. 8. P. 
at Bury Aſ- 
ſiſes, in the 
Caſe ot 
Street v. 


Roper. 
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opinion he ſtill continued. 2 Barnard. Rep. in B. R. 465, 406; 
Hill. 7 Geo. 2. at Thetford Aſſiſes. Chance v. Dod. 
6. But upon producing a copy of this ndmiſſien, the baron allowed 
it as evidence, and ſaid it has often been ſo; 2 Barnard. 406. 
Hill. 5 Geo. 2. Chance v. Dod: | 
7. A paper-writing figned by the lord of the manor teftifying ſuch 
ſurrender made by the lord himſelf of copy-lands to the uſe of the 
furrenderar”s will, and the plaintiff's attorney's oath that it avas 
figned by hand-writing f the lord himſelf, was allowed good evi. 
dence, though the lord himſelf was not preſent in Court to prove 


it. Per Baron Carter at Thetford Aſſiſes. 2 Barnard. Rep. in 


B. R. 405. Hill. 5 Geo. 2. Chance v. Dod. 


8. Where a ſurrender is in the hands of the lord himſelf it is not 


nece ſury that it ſhould be preſented at the next Court, Per Baron 
Carter at Thetford Aſſiſes. 2 Barnard. Rep. 406. Hill. 7 Geo. 2. 
Chance v. Dod. 

9. It was infiſted, that no evidence could be given 70 prove 
lands to be copyheld but the rolls themſelves, but Baron Carter 
was of a ditterent opinion. 2 Barnard. Rep. in B. R. Hill. 
7 Geo. 2. at Bury alliſes in the Cafe of Street v. Roper. 


LT. b. 25] Cuſtom of a Manor. 


1. To prove cuſemary deſcentt the Court enforced the parties 


which maintained the cuſtom to ſhew precedents in the Court-rells 


to prove the uſage ; and Coke Ch. ]. ſaid, without ſuch proofs 
that it had been put in uſe, though it had been deemed and re- 
puted to have been a true cuſtom, yet the Court could not give 
credit to the proof by witneſſes. 4 Le. 242. pl. 395: Paſch. 
8 Jac. C. B. Ratcliff v. Chaplin. | | 

2. To prove that the cuſtom / the maner of S. avas deſcendible 
to the eldeſt daughter, it was ſhewn that it was parcel of the ma- 
nor of Odiam which was antient demeſne, in which manor ſuch 
ruſtom is. But on the other part it was ſhewh, that it cannot 
be parcel of the manzr ef Od. becauſe it appears by diverſe records 
that this manor of S. was held of the K. by grand ſerjeanty; and 


though it was agreed there was fuch cuſtom in the manor of Od: 


yet as the manor of S. holds by ſuch ſervice it cannot be parcel 
of the manor of Od. But it was anſwered that this tenure in 
grand-ſerjeanty was created by K. E. 2. and if ſuch antient cuſtom 
was, it cannot be deſtroyed nor altered by alteration of the te- 


nure, and this was agreed by all the juſtices. Wherefore becauſe | 


diverſe precedents were ſhewn, that lands of the freeholders 
uſed to deſcend there to the eldeſt daughter, and that lands in 
S. uſed to be recovered in a writ of right cloſe in the Court 
there it was left to the jury to enquire if there was any ſuch 
cuſtom ; but the jury could not agree, ſo a juror was drawn by 
conſent and a new trial prayed, &c. Cro. . 484. pl. 8. Mich. 
18 Car. B. R. : Moulin V. Valiſon. I 

3. It 


Ebidence. 
1 It appeared by an antient 1 of ſurvey that by the cuſtom 


df the manor of which the cſtate was held the copyholds there 
 thould not only go to the youngeſt ſon, but alſo in cafe the 


youngeſt ſon died without iſſue, it ſhould go 7 his youngeft brother, 
and not to the eldeſt, and if no ſons then it ſhould go to the 
youngeſt daughter, &c. The queſtion being, whether upon the 
death of the youngeſt fon it ſhould go 79 his next youngeſt brother, 
or to the eldeſt ; the Chancellor directed an iflue for trial of the 
cuſtom. Vern. 489. Mich. 1687. Edwin v. Thomas. 

4. A cuſtom of a manor ſhould be proved out of the books or 
ſu wveys of the manor, and nos by parol ; which is bad evidence. 
Coram Baron Cummins at Taunton Aſſiſes. Hill. Vac. 1727-8. 


T. b. 26] Cuſtom of Merchants: 


The cuſtom of merchants ought to be proved by thzſe that 


1 had frequent experience, and have known caſes fo ruled; 


Skin. 54. pl. 7. Trin. 34 Car. 2. B. R. 


[T. b. 27] Evidence relating to Deeds. 


. On non eſt factum it was found that the defendant ſub- 
1 and ſealed the bond, and ca/? it pn a table, and the Plain- 
tiff took it without any other delivery „or any other thing amounting 
to a delivery. eld that this is no delivery. Le. 149. pl. 193. 
Hill. 3o Eliz. C. B. Chamberlain v. Staunton. 

2. And this is not like the caſe lately adjudged here that the 
obligor ſubſcribed and ſealed the obligation, and caſt it upon a 
table, ſaying, Thi, will fer de, which was held a good delivery, the 
ſpeaking the words being a circumſtance by which the will of the 
obligor : appeareth that it ſhall be his deed. Ibid. 

3. A witneſs proved the de{zvery of a deed, but could not ſay it 
was on the day of the date: Coke Ch. J. directed the jury to find 
it according to the date ſince it was proved to be delivered, and 
it ſhall be intended to be on the day of the date. Roll. R. 3 Paſch, 
12 Jac. B. R. Stone v. Grubham. 

4. The contents and ſufaciencies of deeds are not to be proved by 
teſtimony of witnciles, the conſtruction of deeds being the office 
of the Court. 3 Ch. Kep. 92. 16 June, 17 Car. 1. Earl of Suf- 
To. v. Greenvill. 

. Plaintiffs were the defendants ſiſter's children, and on a hill 
3 defendant (being an infant) to diſcover a deed, the 
queſtion was, if the deicendant's father had ſettled lands on plain- 

tiiF's mother; the proof was, that about two years before her 
wh he had pur her in palin of, theſe lands, and had articled 
on her ſaid marriage 79 /e//e th-m on her and her heirs, and the 
defendant (then an infant ) was a witneſs to the articles, But 
though there was no other proof of ſuch deed of ſettlement, yet 


the Court deereed for the plaintiff, but it was conceived a hard 


Vol. XII. 8 caſe 
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caſe to decree an equity on a deed which had no other proof. 
N. Ch. R. 94. Kingſton v. Manwaring. | | 
Skin. 2. 6. Where there is a commer ſeal put to a deed of corporation that 
. is title enough without a witneſs to prove it, or that the major part. 
z<cordingly. Of the College be agreed, and if it be ſaid, that it was put to by 
the hand of a ſtranger that ſhall be proved on the fide that ſays 
ſo, Sic dictum fuit. Skin. 2. Mich. 33 Car. 2. B. R. in the Cafe 
of Ld. Brounker v. Sir Robert Atkins. | | 

7. Indenture inrelled of bargain and ſale is good evidence, 
though it is net proved 72 be executed by the bargainor. Cumb. 247. 
Paſch. 6 W. & M. in B. R. Smart v. Williams. 

8. A deed to lead the uſes of a fine ſur conceſſit need not be 
e e refer. Try. per F. 29. 

g. To preve the ſealing and delivery of a deed, and not know 
the party that did it, is not good evidence; but if he knows 
the party upon fight of him it is good enough. Try. per Pais, 172. 

10. Upon a bare recital in a deed of a deed of uſers on a fine, 

roof muſt be made that there was tuch a deed. 6 Mod. 45. 
Iich. 2 Ann. B. R. Ford v. Ld. Grey. 

11. A copy of a deed leading the ufes of a fine, and enrolled for ſafe 
cuſtedy only, was allowed to be read as evidence at a trial at law. 
29Vern. 471. pl. 429. Mich. 1704. Combes v. Spencer. 

12. Leaſes made in breach of articles not ſuffered to be read as 
evidence. Jan. 20, 1702. Ld. Peterborough v. Germain. 

13. Miteſted abſiraft of a deed no evidence. Jan. 20, 1702. N 
Ld. Peterborough v. Germain. Do 

14. A mortgage deed was produced in Court, dated 11 April ; 
1710, and ſome of the gficert of the flamp-office attending affirmed 7 
that by the ſtamp on that deed it could nit be made in the year 1710, : 
but in the year 1711 or after ; becauſe that ſtamp was not uſed 
before the year 1711, fo that there was a ſtrong preſumption it 
was antedated on purpoſe to over-reach the ſettlement on the 

_ plaintiff, whereupon the Ld. Chancellor ordered a trial at law. 
9 Mod. 97. p. 10. Geo. 1. Otborn v. Lea. | 
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217 J [T. b. 28] Demand of Rent. 


1. Where a demand is made of rent in order to avoid a leaſe, 


it muft be made of the laft half enn only. Coram Prat Ch. J. apud c 
Croydon Aſſiſes in Autumn, i720. 5 . | , 
CT. b. 29} Denizen. 
1. Denizen or not cannot he ſufficiently proved but by matter 


of record ; per Williams J. 2 Bult. 34. Mich. 10 Jac. Olave . = 
School's Caſe in Southwark. 1 1 


cr. b. 
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LT. b. 30] Deſcent. 


i. Dugdale's Baronage not allowed in evidence to prove a de- 
fcent 2 Jones 164. Mich. 33 Car. 2. B. R. Piercy v. 

2. Chart of pedigree, no evidence of itſelf without thewing the 
books and record whence deduced to prove deſcent. 2 Jones 224. 
Mich. 34 Car. 2. B. R. Earl Thanet's Caſe. 


CT. b 31] Devaſtavit. 


I. In debt againſt executors ſuggeſting a devaſtavit, an actual 
de vaſta vit muſt be proved as well of money as of other chatte!; ; tor 
now the party is chargeable in his own right. 2 Keb. 670. pl. 55. 
Trin. 22 Car. 2. B. R. Kettle v. Stellye. 


Cr. b. 32] Deviſe of Land. 


1. Held in caſe of a deviſe of land, that the ſhewing the 
will under ſeal and proof that it was examined by the grigina! is 
good evidence without ſhewing the original. Clayt. 57. pl. 98. 
July 1638, before Barkley Judge of Aſſiſe, Lodge“ Calc. 

2, The point in iſſue was, 7 J. S. deviſed tands i; F. N. ond 
his heirs or not; the finding a deviſe to B. for eu remainder to 
J. N. and his heirs is not a finding according to the iſſue, fr the 
iſſue is upon an immediate devite in poſſeſſion. jo. 224. pl. 5. 
Paſch. 6 Car. the King v. Newdigate. 

3. Copy of a will examined at the Prerogative Office is not vi- 
dence to make title to lands by deviſe. Cumb. 248. Faſch. 
6 W. & M. in B. R. Smart v. Williams. 

4. A will under which a title is made for the plaintiff muf 
be ſhewn to the Court itſelf, and not only a copy ot it, which they 
refuſe to admit. Keb. 117. pl. 23. Mich. 13 Car. 2. B. R. 
Eden v. Chalkhill. | 


[T. b. 33] Disfranchiſement. 
1. A disfranchiſing of a free burgeſs of Newcaltle by an a of 


common council was allowed without producing the charter; per 


Tracey J. York Afl. 1714. 


ET. b. 34] Earneſt Money paid. The Effect thereof. 


I. Earneſt money paid on an agreement for goods hinds the 
bargain, but the money muft be paid on fetching axvay the goods, becauſe 
no other time of payment is appointed. The earneit on:y binds 
the bargain, and gives the party a right to demand; but then 
a demand without payment of the money is void. After earneſt L 218 J 


given, the vendor cannot fell the goods to another without a le- 
at 15 fault 
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fault in the vendee, and therefore if the vendee does not come and 
demand the goods, the vendor erg ht 70 C and requeſt him, and then 
if he does not come and pay, and take away the goods in con- 
venient time, che agreement is diflolved, and he is at liberty to 
ſeil them to any other perſon. 1 Salk. 113. pl. 2. Paſch. 3 Ann. 
Coram Holt Ch. J. at Guildhall Langfort v. Tyler. 


[T. b. 35] Ejectment. 


I 2 Þ 11 It a * brings en ejcctment and has a verdid, and after- 
2 wards the reverſtener brings an ectment likeqviſe, the reverſioner 
| ſhall have advantage of the verdict and give it in evidence; per 
1] Cur. Hardr. 472, Hill. 19 & 20 Car. 2. in Scacc. in Caſe of 
Ruſhworth v. Pembroke (Counteſs) and Currier. 
: [T. b. 36] Election of Parliament Men. 
| 
. 1. A. was duly cheſen parliament man, but B. was returned, ] 
and upon a petition to the Houſe of Commons, A. was voted 
well choſen, and the return amended. In caſe brought by A. for \ 
a falſe return; it was adjudged, that as this caſe was it did not \ 
lie, , becauſe it appeared upon record, that he was returned. But it ! 
inſtead of an action on the caſe he had brought an action on the 1 
ſtatute, it would have been well; for there the clerk's notes ſ 
would have been evidence. Hol's Rep 629. 03; 5. Mich. 5 Ann. | J 
Kendall v. John. : t 
| N 7 
T. b. 37] Endowment. 4 P 
5 | [4 { 
1. Though there can be no proof of an endowment, but be- = » 
cauſe of hng eſſe ian and being preſentative, decreed to be en- 1 
joyned. 9 Car. A Caſe between Grimes and Smith in the Ex- ! d 
| _ chequer-chamber. Toth. 270. cites Neale v. Liſter, about 3 
E 39 Eliz. ; tl 
1 2. A deed found in the edits of the chapter was admitied to | 115 
1 prove an endowment of the vicar, being but concurrent evidence, : th 
A | theugh it appeared not to have been ever ſealed and delivered. 2 Keb. | u 
128. pL 70- Mich. 18 Car. 2. B. R. in Cafe of Smith v. to 
'Y Rawlins. | | | IO) 
2 3. Payment is evidence of the endowment of a vicarage, and | | 
4 | no man can prove other endowment, and a conſultation was a 7 
4 r. 720. pL 13. FL 22 & . 2. B. R. t1, 
3 Brigham v. Robſon. | | | | 1 
* | | alt 
I LT. b 38] Entail. 1c? 
* : wh 
3 1. If there was a git in tail, reverſion in the croaun before the Aatute cui 
E de donir, and the poſſeſſion hath been time whereof, &c. in pur- | Co 
3 chafors, if the poſſeſſion cannot be proved to be in the King after = 
A | the ſtatute of W. 2. it ſhall be intended to be made poſt prolem 2 bei 
4 | ſuſcitatam, 1 
F | | | lev 
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tail, the 1 Jury was in the right not to find it. 


Evidence. 


ſuſcitatam, and before the ſtatute de donis. 


Cre. Þ- 452-21. 31. 
Mich. 15 Jac. B. R. Gritſin v. Stanhope. | 
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2. An old inquiſi if tion finding an entail created about tavo hundred 


years ſince was ſet up to defeat.a purchaſe ; Ld. C. Parker ſaid, 
that if there was not the cleareſt proof imaginable of ſuch an en- 
W ms's Rep. 67 1. 
673. Mich. 1720. Leighton v. Leighton. 

3. A deed of entail in King james the Firſt's time was 
proved by an inquiſition poſt mortem finding it in hæc verba. 
2 Ld. Raym. Rep. 1292. Mich. 8 Ann. B. R. Burridge v. the Earl 
of Suſſex. | | 
[T. b. 39] Entry and Suſpenſion. 


1. In ejectione firmæ in evidence to the jury, where three 
ſeveral parcels of land lay in one county, and the Lady Argol 
having right (as the 1 to let them all to the plaintiffs who 
broug it the action, and the lands were in the hands of three ſe- 
veral leſſees of Cheyny. She made a leaſe by deed, and deli- 
vered it as an eſcrow to J. S. and made likewiſe a letter of attor- 
ney to J. S. to enter in her name upon all the lands, and to de- 
liver unto her leſſees the deed as her deed. Witneſs proved, that 
ſhe entered upon one leiſee in the name of all the land; and 
Jones J. thought it well done, becaufe if the freehold be in one, 
though there be ſeveral leſſecs for years, entry in ene acre in the 
name of all is gord endung; yet Bridgman held there ought to be 
proof of the cntry of the letices into all acres. At laſt it was 
fully proved, that the entry of the attorney and the leſſees wa 
into all. Lat. 71. Paſch. Car. Argol v. Cheyny. 

2. In evidence to the jury on a brit of entry ſur ae: iu, the 
demand was for a manor, and 7:97 difſeilix vit ple; aded for tenant, 
demandant gave in evidence, that the tenant had entered into 
the deine/nes of the manor, and put him out; counſel for the te- 
nant put the demandant 79 prove, that it was a, manor, and that 
the tenant had reccived the atornment of the tenants, becauſe a 
manor cannot ſubſiſt without tenants, and the demandant failing 
to prove this was, nonſuited. Arg. Lat. 62. Patch. 1 Car. cites 
Dclabar v. Hudſon. 

3. In evidence to a jury, it was offered as evidence of an entry 
a note theresf ſubſcribed by the perſon that entered, and tlie witneſſes 
thereto aber dead, and their bands only Srevith and that it was 
done by direction of Hyde J. of the C. B. who teſtified it, which 
aſter ſome doubt the Court would not admit, without proving 
actual entry, eſpecially being to avoid a fine ; but they admitted 
what Hyde ſaid, as a good inducement to the jury, but na convincing 
evidence. 1 Keb. 502. pl. 62. Paſch. 15 Car. 2 Fryer ve 
Combes. | | 

4. At a trial at niſi prius in Middleſex, a fine and five years 


being given in evidence upon ejed?ment in bar of the title g of the le 


for of the plaintiff, the plaintiff ſhewed, that at the time of the fine 
ler vied he qwas an infant, and that within three years he came to the 
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Palm. 407. 
. 
thought the 
entry of the 
attorney to 
be good. 

Jones, Do» 
deridge and 
Crew J. J. 
held it good, 
becauſe in 
one county. 
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lands in queſtion, and at the gate of the houſe ſaid te the tenant that 


he was Heir of the houſe and land which he held, and forbad him to 
pay more rent to the defendant ; upon which it was demanded, if 
he entered into the houſe when he made the demand; and it was 
ſaid that no; upon which it was ſaid that the claim at the gate 
was not ſufficient, the which was agreed ; but then it was proved, 
that he entercd rhe houſe ruhe he made claim, the which being eo 
inſtarite it was well enough; per Holt Ch. J. though the claim 


was but at the gate, but after it appearing that there was a court 
before the houſe, ſo that though the claim was at the gate, yet it was 


upon the land, and not in the ſtreet, and therefore it was ruled to 
be good without queſtion. Skin. 412. pl. 8. Hill. 5 W. & M. 
| in B. R. Anon. | 
x Sg 28. 5. I proving entry and claim it is neceſſary, firſt to prove the 
pl. . 8. C. 1 71 d clai "#4 1 ant 
claim ta be upon the lard claimed f without ſpecial cauſe ) Secondly, 


be wen the ag it be arums clamandi. 6 Mod. 44. Mich. 2 Ann. B. R. 


4.— Ford v. Ld. Grey. 1 
6. A deed 5 title to lſſon of the plaintiff of a vill except Black- 
acre, the ſtat ute of limitar: being pleaded, and an entry and claim 
being offered in evident to avoid it, they were put to prove the 
D 220 ] entry to have been :. arather place than was excepted, G Mod. 45. 
Mich. 2 Ann. B. R. Ford v. Ld. Grey. 
If an entry, 6. On plea «<1 entry and ſuſpenſion, there muff be an actual 


be in PET oufler and refuſing to let the party occupy. Coram Baron Cum 


oi though 
never 10 
all and 
Il ere ntered, yet e rent it ſuſpended, for part of profit is taken from the leſſee. 1 R. Ab. 940. 
Leu tte „t. ly as by ſurrender, forteiture, &c. into part, the rent is exunct as to part. Co. 
L. 1 S. b. Ejectment and diſturbance of common and incloſure againſt commoner 15 not ſuf. 
fon. 2 Ill. Rep. 415. Mich. 21 Jac. B. R. Sanderſon v. Harriſon, —Cro. J. C79. pl. 16. 


S. C. adjudged. 


mi us at Faunton Aſſizes, Hill. Vac. 1727-8. 


LT. b. 30] Eſtate at Will. 


1. No eſtate at will can be without entry, for that is oppoſitum 


in objecto. His entry proves his intent to hold at will. Arg. 


Mar, 70. Mich. 15 Car. in Cafe of Leake v. Dawes. e 
Cr. b. 41] Falſe Imprifonment. 


1. Every reſtraint of liberty implies a taking. in law; as if A. 
comes into B.'s houfe to cat and drink, &c. A. detains B. in his 
houſe, an action of falſe impriſonment lies. 3 Bulſ. 98. Mich. 
13 Jac. in Cafe of Withers v. Henley. | 

2. If an arreſt be by proceſs out of an inferior Court in 
a cauſe not ariſing within their juriſdiien, the party arreſted may 
have action againſt the plaintiff, who ſhall be intended conuſant 
where the cauſe of action aroſe, but not againſt the judge or of- 
ficer who has entered — , or the oſſicer who has executed 

it. But the proper and juſt remedy is againſt the plaintiff. 2 Jo. 
214. Trin. 34 Car. 2. B. R. Ollizt v. Pei * 
3. A. has a chamber adjoining, to the chamber F B. and has a 


door 


Evidence. 


Aaor that opens ints it, by avhich there is a paſſa ge to go out ; and A. 


has anther door, «which C. flops ſo that A. c innot go out by that. 
This is no impriſonment of A. by C. becauſ A. may go out by 


the door in the chamber of B. though he be a treſpaſſer by doing 
it. But A. may have a ſpecial action upon his caſe againſt C. 


Ruled by Holt Ch. J. in evidence at a trial at the Summer Aſſizes 
at Lincoln 1699 in an action of falſe impriſonment. And the 
plaintiff was nonſuit. Ld. Raym. Rep. 739. Wright v. Wilſon. 

4. The Ld. Ch. J. of B. R. in the late King's reign ſigned a 
evarrant for apprehending the wer | and the defendant being a 
conftable arrejtod him on the fame after the late King's demiſe, and 
rhereupsn the juſtices of ſeſſions granted a warrant for his com- 


mitment. Eyre Ch. J. held that the warrant of the Ld. Ch. J. 


became void by his late majeſty's demiſe, ſo that the impriſon- 
g JETT) ) P 


ment having been upon a void proceſs, an action of falſe im- 


priſonment now brought by the plaintiff well lies. Gibb. 80. 
Trin. 2 & 3 Geo. 2. at Niſi Prius in Middleſex. Anon, 


CT. b. 42] Falſe Return. 


1. On an information for a falſe return to a mandamus, there 
needs u other evidence to prove the return to be the mayor's but the 


copy of the avrit and return 11 the Crown Office that /hough upon a 


conſultation the majority be againſt him, and make a return in his 
name, yet it ſhall be taken to be his if he dees nat come and diſavoww 
it. That this is not neceſfary to prove a delivery of the writ to 
the mayor, no more than to a ſheriff in a falfe return againſt 


him. 6 Mod. 152. Paſch. 3 Ann. B. R. The Queen v. Chapman. 
T. b. 43] Fee Farm Rents. | 


1. Old rent rolle admitted to be evidence to prove fee farm 
rents, for being very antient it cannot be ſuppoſed they were 
made with a view to ſerve the preſent purpoſe. MSS. Tab. 12. 
Avril 2, 1729. Newburgh v. Newburgh. 


T. b. 44] Fees. 


1 Ns Court has n pewwer of ſettling the fees of its officers, ſo as 
to conclude the ſubject, but thus far they may go, as 79 judge 
avhat are reaſonable fre: 1 and in a quantum meruit by the ofhcer 


for ſuch feces, the judges aſſeſſing them reafonable may be good, 


but not concluſive evidence to a jury; and ſo of the table of 
uſual fees of a Court not newly erected ; and after it is 2nce fou 


reaſauabli by a jury, then it may become concluſive evidence, and 


ſo it has been adjudged, 15 Car. 2. between Beal and Prior for 
the fees of the regiſter of the office of inſurance. Per Holt 
Ch. J. 12 Mod. Co. Hill. 13 W. 3. B. R. in Cafe of Ballard v. 
Gerrard. —cites Hard, : 


8 4 . 


& 22 
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DT. b. 45] Fines levied. 


1. If a fine be pleaded in the ſame Court, there it ſuſhces to be 
exemplified in the ſame Court; but if a man pleads it in another Court 
he ought to ſhew it exemplified under the Great Seal of England in 
Chancery, if he will plead it, but he may give in evidence the ſeal of 
C. B. Br. Monſtrans, pl. 68. cites 24 E. 3. 46. 

2. In a general iſſue the juftices may find of themſelves a fine if 
they know of it, though not thewn by any of the parties; and if 
it be true that there is ſuch a fine, they may find it by credit of 
auy that have ſeen it; and the part indented thewn forth is uſual 
teſtimony of the truth of ſuch fine. Pl. C. 410. b. Mich. 
13 & 14 Eliz. in Caſe of Newys and Scholaitica v. Clarke. 
3. Whatever the jury may take cognizance of themſelves may be 
wen in evidence by words or copies, or other arguments of truth 
as of fines or recoveries. But in pleading a man cannot make to 
him title in any caſe by record without ſhewing it under the 
Great Seal; or as Weſton J. ſays, muſt bring it under the Great 


Seal by a day affixed; but ſuch day ſhall not be given where it 


is given in evidence, and the finding it by the jury is ſuſſicient; 
and they may find it of themſelves, though it be nr ſheaun to 
the jury in evidence, and fo may do it on circumſtances inducing 
verity. Pl. C. 411. Mich. 13 & 14 Eliz. in Cafe of Newys and 
Scholaſtica v. Clarke. 

4. A fine with proclamations, when given in evidence, ought 
to have the proclamation inderſed on it, and it is not enough to 
ſay that it is ſecundum formam ſtatuti. Held in a trial per 
Scroggs Ch. J. 2 Show. 126. pl. 105. Trin. 32 Car. 2. B. R. 
Anon.“ | | | 

5. If a fine be given in evidence with five years non claim, &c. 
tie fine muſt be ſhewed with the proclamations under ſeal, and the 
chirograph will not ſerve. Try. per Pais, 209. | 

6. Counterpart of a deed without other circumſtances 1s not. 
ſufficient, unleſs in cafe of a fine, in which cafe a counterpart is 
good evidence of itſelf. 1 Salk. 287. pl. 23. Mich. 3 Ann. B. R. 
6 Mod. 225. Anon. 

7. "The caption and covenant are never given in evidence to prove 
a fine, they not being of the eſſence of the ſine; per Cur, 
10 Mod. 45. Mich. 10 Ann. in Ld. Say and Seal's Caſc. 


LT. b. 46] Right of Fiſhery. 


1. In cafe of a private river the lord's having the foil is good evi- 


dence ti prove that he has the right of fi/bing, and it puts the proof 


upon them that claim liberam piſcariam. But in caſe of a river 
that flows and reflows, and is an arm of the ſea, there prima facie 
i is common to all; and if any will appropriate a privilege to 


Limfelf, the proof lies on his ſide; per Hale Mod. 105. pl. 14. 
11ill, 25 & 26 Car. 2. B. R. Anon, 


Cr. b. 
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[T. b 47] Fraudulent Conveyance, or Sale. 
1. Action on the caſe for fraudulent ſale of horſe to the plaintiff, 


as the proper horſe 75 the defendant, ubi revera it was the horſe of 
J. S. becauſe the plaintiff could not prove Hat the defendant knew 


at not to be his gun horſe, (for the declaration mult be, that he did 
it fraudulently, and knowing it not to be his own horſe) the de- 
fendant having bought the horſe in Smithfield, but not legally 
tolled ; the plaintiff was nonſuited. Allen 91. Mich. 24 Car. 2. 
B. R. Sprigwell v. Allen. 

2. In cjectment plaintiff declared, that A. was ſeiſed in fee of 
a manor, and in 1047, for the conſideration of 5000 J. paid to 
him, made a feotiment to J. S. and J. N. and their heirs in truſt 
for B. Defendant made a title under the marriage-ſettlement of 
A. who in 17 Jac. married E. M. and then ſettled the ſaid manor 
upon himſelf for life, and on his iſſue in tail, and that the de- 
fendant was heir in tail. But on the other fide it was inſiſted, 
that this ſettlement was fraudulent againſt the purchaſer, and that it 
could net be thought ctherawiſe, becauſe both the original and counter- 
part was found in A. c fludy after his death. An objectioniwas made 
to the ſettlement itſelf, which recited, Hat avhereas a marriage 
2vas intended betauixt the ſaid A. and M. now in conſideration thereof, 
and of a portion, he conveyed the ſaid manor to the fecſteer, to the wſe of 
himſelf for life, but doth not ſay, from and after the folemmization 
of the marriage ; ſo that if the had not married A. yet after his 
deceaſe the would have enjoyed the eſtate for hie. Upon the 
whole matter the jury found for the defendant. 3 Mod. 36. Mich. 
3 Can IK 

3. Upon a queſtion, whether a conveyance made by a bankrupt 
a ſhort time before act of bankruptcy committed were fraudulent or 
11:t? theſe points are agreed by the Court; , That a ſale being 
{2 a near relation of the party's was ſome mark of fraud, though not 
a concluſive one, becauſe relations might be real creditors, or 
give a valuable conſideration. 2dly, The non-payment of money at 
the time of executing the deed is another. 3dly, It is ſome evi- 
_ dence of a bena fide conveyance, that the deed mentions money paid; 
bt that had need of ther corroborating circumſtances, as enjoyment, 


Wc. 12 Mod. 439. Hill. 12 W. 3. B. R. Anon. 
[T. b. 48] Hand-Writing. 


I. In the biſhop's trial it was declared by Powel J. Hat in civil 
ations a flender prof was ſufficient to make out a man's hand, as by 
a letter to a tradeſman, or correſpondent, or the like; but in 
criminal caſes the proof ought to be poſitive and ſubſtantial, not by 
belief. This was in proving Ld. Chicheſter's hand, but the Court 
was divided. 

2. On a trial at bar about a will, one of the witneſſes would 


Ch. 


not [wear that he ſaw the teſtator ſeal and publiſh his will. Holt 


2 


14 
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Ch. J. ſaid, If there be three ſubſcribing witneſſes to a will, this 


is ſufficient within the ſtatute ;, for otherwiſe it would be in the 


power of a third perſon to defeat the will, and therefore, if 


proved to be his hand, and that he ſet it as a witneſs to the qwill, 
it is ſufficient ts ſatisfy the flatute. Skin. 413. pl. 9. Hill. 5 W. 
& M. in B. R. Dayrell v. Glaſcock. | 
3. Where there are π)o witnefſes to a deed abo are dead, if 
there be full evidence to prove one of their hands, and any evidence 
that endeavours have been uſed to find one ts prove the other's hand, 
it is ſuikcient, for perhaps the. witneſs might be a ſtranger, and 
it would be a hard talk to prove his hand; per Cur. Cumb. 248. 
Paſch. 6-W. & M. in B. R. in Caſe of Smart v. Williams. 


Compurifen 4. To prove a hand- writing by jerilitude, and by thoſe who hvur 


5 1 tuatun the hend, though the party was not ſcen to write it, Was 
de good exi- allowed ſuſſicient proof of a treaſonable writing in Sidnev's Caſe, 
denct in trea- for this is ſaid to be as much pref as the thing is capable of, eſpe- 
en walks cially where the writing is found in his Paſeion. Sid. Try. 51, 


= Ti Yet Sidney ſaid, it had been declared in the Lady Carr's Caſe to 


the cute be no lawful evidence in criminal cauſes. L. E. 279. pl: 19. 


ef the per- F . ; 7 
for himſelf, Cites Sidney's Try. 32. : 

and not of another. Skin. 579. Croſpy's Caſe. —12 Mod: 72. S. C. And per Cur. it is not ſuf 
c ct tor the original faundation. of an attainder, but may be well uſed as a circumitantial evidence, if 
the tat be otherwiſe proved; as in my Lord Preiton's Caſe, his attempting ta go with them into 
France, and principally where they were found on his perſon; hut here, ſince they were found eiſe- 


where, to convict on a fimilitude of hands, was to run into the error of Colone! Sidney's Cate, — 


12 Nicd. 72, Paſch. 7 W. & M. King v. Croivy. 


5. In an action of debt upon an obligation, and nen off faftum 
pleaded, a witneſs was ſworn who ſaid, that his hand was /1b- 
ſeribed as a witneſs, but he did not fee the obligaticn ſeated and de- 
livered;, upon which the Court demanded. of him, if ever he ſet 
his hand as a witneſs but where he ſaw the ſcaling and delivery 
and he ſaid that no; and that he never ſaw it; upon which one 
was ſtuorn to prove the hand of the other witneſs who was dead, the 
which was oppoſed ; but Holt Ch. J. ſaid, that a man ſhall not 
loſe his obligation, becauſe they have zampered with his witneſs, 
and he allowedithe plaintitF to prove the obligation by companion 
of hands of the other witneſs. Skin. 639. pl. 2. Paſch. 8 W. 3. 
B. R. Blurton v. Loon. | 

7. At ſummer aſſizes at Warwick 1699, a derd Was produced 
to which there were tuo 2 one of whom was blind, It was 
ruled by Holt Ch. J. that ſuch 
witneſs, and read; or might be proved, without proving that 
this blind witneſs is dead, or without having him at the trial, 
proving, only his hand. And ſo it was done in tliis caſe. Ld. 
Ray m. 7 34. Wood v. Drury. | 

8. Debt upon bond by C. as executor of C. againſt N. which 
C. happened to be the only turviving ſubſcribing witneſs, and his 
ſubſcription was proved by parity of hands. Per Parker Ch. J. 
tliat G. being diſabled by proving the will; is as if there was no 
vitneſs in being, where parity of hands may be allowed. 80 4 
7 | caſc 


deed might be proved by the other 
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eaſe of depoſitions in Chancery, which were taken hefore any in- 
tereſt accrued to the deponent, and in caſe of a will, if an iutereſt 
accrue to the awitneſs ſubſeribii.o,, Cc. after he had made nts ſilſerip- 
tion, this may be proved by parity of hands. Hill. Vac. 37. at 
Guildhall Sittings, Godfry '.x-curor of Chamberlain v. Norry. 

9. Where a witneſs would {weur to the hand-writing of ano- 
ther, he muſt be able to ſay, that he has ſeen ſuch a perſon write, 
unleſs where there has boon any fixcd correſpondence by letters, 
and that it can be made out {bt the party writing ſuch leiters is the 
fame perſan thet atteſſed the deed, and then that will be ſufficient. 
Per Raymond Ch. J. Givb. 196. pl. 9. Hill. 4 Geo. 2. Ld. Fer- 
rers v. Sherley. | | - 

10. If a witneſs to a deed is dead, it is ſuſſicient o prove his 
hand without the hand of the party, Per Pratt Ch. J. Trin. 
Vac. 1719. „ 

11. Caſe on promiffery note fer 10 l. atieſted by tabs witneſſes, one 
of them ſaid that his name vas very like his hand, but he never {aw 
the note executed, for he remembered the time, ⁊t hen he was called in 
to witneſs ſome writings between the parties Here vere only i409 
half ſheets, and each of them ſtumpt, but us ſuch paper as the nete 
was aiteſled by him, the ether witneſs ſuid the ſame. Upon which 
the plaintitFproduced the two half theets, and the witneſſes ſwore 
to the execution of them. Whereupon Pratt Ch. J. left it to 
the jury, on the ſimilitude of the hands between the deeds proved 
and the note, and the jury found for the plaintiff. N. B. One 
of the deeds mentioned the ſum of 10 /. paid by the deſendant to 
the plaintiff, by which the jury thought was intended the note 
under his hand. Paſch. 6 Geo. at Niſi Prius Carbone v. Cotton. 
12. Two witneſſes to a bond, one in Bedlam ard mad, and the 
other in Africa, on order to prove an exhibit viva veee in Chancery, 
a witneſs proved this fact, and their hands to the bond as 
if dead. Per Ld. Chan. Trin. 5 & 6 Geo. 2. Canc. 

13. If both witneſſes are beyond ſea proving the hand of the 
party is not ſuilicient, but in ſuch caſes zt i iſual to prove 
the hand cnly of one of the witneſſes, and that they are legend ſen, 
and proving both their hands not neceſſary, (ut dicitur.) Trin. 
5 & 6 Geo. 2. in Caſe of Smith v. Richards. 

14. Similitude of hands no evidence, but ſaying that he wuas 
<vell acquainted with his <vriting, and knew it to be the party's, is 10, 


Per Bury Ch. B. at Francia's Trial, pa. 18. 
i S b. 49] Heir. 


1. In evidence to a jury. to prove J. S. to be heir to W. 8. 


the Court would not accept the pedigree drawn by a herald at arm 
for evidence, nor will ſuffer the jury to have it awith them, but it 18 


only information for direction. 2 Roll. Abr. 685. I. f. pl. 2. 


_ cites. Paſch. 8 Jac. B. Plumpton v. Robinſon. Paſch. 12 Jac. B. 


without any proof. by office, or other ſubſtantial matter; per 
Curiam. | 
Shot | | 2. An 
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2. An ac? of parliaments reciting T. S. to be heir does not 
make him ſo; per Cur. 12 Mod. 384. Paſch. 12 W. 3. Anon. 


CT. b. 50] His Freehold, Money, &c. 


1. His freehold muſt be intended his oaun freehold, and in his 
own right, and finding that it was the freehold f the avowan!'s 


ſeems to be 4vife is not ſuthcient. Cro. E. 524. pl. 52. Mich. 38 & 39 Eliz. 
5. C. & 5. B. R. Bonner v. Walker. 


cordingly by three juſtices, but one doubted, 


2. In treſpaſ the defendant pleads, that the place where is his 

frechold, and gives in evidence @ fine with proclamations ; it is 
ood evidence, becauſe it is a title. Brown's Anal. 16. 

3. The declaration is, that the plaintiff was rebbed of 10 J. de 
denarits ipſius querentis ; and upon the evidence it appears, that 
the plaintiff was the receiver of the Lady Rich, and had received 
the ſaid money fr the uſe of the lady; and exception was taken 
to it; but it was not allowed]; for the plaintiff is accountable to 


the Lady Rich for the faid money. L. E. 52. pl. 5. 


[T. b. 51.] Imprifonment at the Time of the Outlawry. 


1. Error to reverie ont!;wry for one who was in rin ot the 
time of the out! awry under the cuſtody of the biſhop of Z. in his priſon, 
and the bithop certified that he was in his priſon at the time of 
the outlawry, &c. and another would have averred for the King 
that he was at large at the time, &c. and was not permitted 


_ contrary to the certificate of the biſhop ; Brooke ſays, and to fee, 
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that the certificate of the biſhop is as credible in other cafes, 
as in caſe of baſtardy. Br. Certificate de Eveſque, pl. 23. 
cites 15 E. 3. | | 
[T. b. 52] Incumbent. 


1. In a ſuit for tithes in the Spiritual Court, the defendant 
pleaded, that the plaintiff (the parſon) had mt read the thirty-nine 
articles, and the Court put the defendant to prove it thiugh a ne— 
gative; whereupon he moved for a prohibition which was de- 
med; for in this caſe the law will preſume, that a parſon has 
read the articles, for otherwiſe he is to loſe his benefice, and 
when the lazv preſumes the affirmative then the negative is to be 


proved. 1 Roll. Rep. 83. pl. 29. Mich. 12 Jac. B. R. Monke v. 


Butler. 


2. In caſe of zithes, & c. If the plaintiff be a parſon, vicar, or 


other ecclgſiaſlical perſon, and claims the tithes in right FA the 
church, or benefice whereof he is incumbent, he is in ſtrictneſs 


bound te prove his inflitution and induction, and all things elſe required 


by lan to qualify him di be the incumbent of the church to which the 

tithes belong, and yet if ſuch plaintiff hath been ir ſeveral years 

in prfſeſion, he is not ordinarily put to prove thoſe matters, unleſs 
NNE Wi . | | 


the. 
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the defendant in his defence ſhews ſome reaſon why the ſame ws required 
- o prove his 
ought to be proved, &c. But the law has not determined how gen any 
"= . . . . 8 i ca g Amt 
any years ſuch plaintiff ought to be in poſſeſſion to excule his ſubſcribing 
being put to ſuch proof. But that ſeems to be left to the judge's the thirty- 
diſcretion, though I conceive three or four years may ſuthce, d u, 
. . SG . CiE5, An 3 
L. E. 128. pl. 99. | declaring in 
: | þ Sn ; the church 
his aſſent and conſent to all the things contained in the common prayer-book, and this ought to be 
done within the time limited by the ſtatute which appoints them. Sid. 220. pl. 8. Mich. 16 Car. 2. 
B. R. Snow v. Philips. —And it was ruled per Cur. that in ejectment, admiſſion, inftitution and in- 
diction is good title without ſhewing any right in the preſentor; for upon the preſentment of a 
:\ranger it is good matter to bar him that has right in ejectment, and put him to his qua, imp. Ibid. 


LT. b. 53] In Cuſtodia Mareſchalli. 


1. The entry of the committitur will not charge the marſhal 
in eſcape, unleſs the party be in cuſtody. Sid. 220. pl. 5. Mich. 
10 Car. 2. B. R. Conny v. Jacob. 

2. To prove a perſon in cuſtody of the marſhal of B. R. it is 
ſufſicient to fhew a charge again him, &c. if on mean proceſs 
without proving any commiliitur upon the roll, but F he is to be 
conſidered as a priſoner 27 emecutian, there the cammittitur upon 
the roll mult be proved. 1 Sid. 247. pl. 5. Hill. 16 & 17 Car. 2. f 226 hi 
B. R. in Caſe of the King v. Povey, & al. . 

3. N. B. After a committitur in the office the marſhal muſt be 
ſerced with a rule, or there mult be a committitur in the marſhals 
book upon a reddidit ſe. 1 Salk. 272, 273. pl. 3. Mich. 13 W. 4 
B. R. Watſon v. Sutton. 


DT. b. 54] Inrolment. 


1. Upon evidence agreed by the Court, that if the hargainer 
-11{1nue pofſeſſien after inrolment, that he is a diſſeiſor. For the 
itatute transfers the frank-tenement to the bargainee. Noy. 
106. Bellingham v. Alſopp. | | 

2. In a trial at bar between Thirle and Madiſon it was ſaid by 
Glyn Ch. J. that if divers perſons do ſeal a dved, and but one of 
them ackneavledge the deed, and the deed is thereupon enrolled, 
this is a good enrollment within the ſtatute, and may be given 
in evidence as a deed enrolled at a trial. Sty. 462. Mich. 1655. 


D. R. Thurle v. Madiſon. | 
Cr. b. 651 Inſimul Computaſſet. 


1. In an inſimul computaſſet the evidence ha not be an the Noy 8+. 8. 
walue of the goods, but on the account only. Latch. 169. Trin. C. N 
2 Car. Wood v. Witherick. E 
2. Aſſumpſit fer 20. upon account, and upon the evidence 
it did appear to be another ſum than 207, and it was ruled againſt 
the plaintiff, and he was nonfuit, and the judge held where an 
tion is for 10 J. upon a contract for a horſe, and the witneſs doth 
79: 
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Evidence. 

not prove the very ſum but differs 1 d. or 12 d. in this Cafe it ſhall 
be tound 2painit the plaintiit, and cited the opinion of Walter 
Ch. B. to be ſo, but for the importunity then was contented a 
ſpecial verdict ſhouid be found. But the Court above did rule 
the caſe againlt the plaintiff, Quod nota in aſſumpſit, where 
damages only are to be recovered, or in ſuch cafes if debt had 
beer. brought it is clear, becauſe he doth not hit the contract, it 
ſhall be againſt the plaintiff. Clayt. 87. pl. 147. July 16 Car. 
before Foſter Judge of Aſſiſe, Ramſden's Caſe. 

3. e upon an inſimul computaverunt, and non aſ- 
ſumpſit pleaded, and the plaintiff produced a avriting without ſeal, 
which te/?ified the debt to prove his caſe, but it was held no good 
evidence, for it is another thing, and he ſhould have declared 
quod indebitatus aſſumpſit, &c. and upon this the plaintiff was 
urged to be nonſuit. Clayt. 87. pl. 146. July 16 Car. before 
Fotter Judge of Aſſiſe. Kirbie v. Emerſon. 


4. No inſimul computaſſet but on account ſtated. 2 Mod. 


294. Hill. 29 & 3o Car. 2. C. B. Roſe v. Standen. | 

. To prove an inſimul computaſſet it was proved that the de- 
fendant and plaintiff 's _ reckoned that the defendant had borrowed 
at one time 40s. at anther time 40 5. and at another time 41. and 
this came to 8/. and he promiſed to pay it; Sir Bar. Shower 
urged that this could not maintain an inſimul computaſſet, for 
that it was only a reckoning on one ſide, for there was neither 
payment nor deduction on the other, and at that rate ſaying one 
and one was two would make an account; but Holt Ch. J. over- 
ruled him, that it was good evidence of an account, and ſo they 
had a verdict quoad comput. pro quer' & quoad reſid' pro defend”. 
Show. 215. Paſch. 3 W. & M. Styart v. Rowland. 


[T. b. 56] Inteſtacy. 


1. In debt it was agreed, that e/tament proved under the ſeal of 
the ordinary is no efloppel to the plaintiff in debt againſt adminiſtrators 


to ſay that the deotor died inte/tate, and therefore it ſeems that this 


is no record to bind, as judicial acts thall bind at the common 


law. Br. Ordinary, pl. 4. cites 44 E. 3. 16. 


2. Error was aſligned, that one pleaded (cum teſtamento an- 
nexo qui obiit inteſtat') which is abſurd, and repugnant ; it is 
well (per Cur.) for though one makes a will, yet if he makes 16 
exiculty he is an inteſtate. Cumb. 20. Paſch. 2 Jac. 2. B. R. 


LT. b. 57] Judgment. 


1. Aion ſur cafe for a falſe return of nulla bona for # fa, when 
there were goods ſuſſicient; and the plaintiff declared on a judg- 
mnt in communi banco, and on evidence produced a copy of a record, 
Mich. 8 W. wherein was writ in the margin Coal (who is one of the 
prothonotaries of the Common Pleas) but {here was no Placit' c- 
ram, c. at the , for which omillion the defendant — 

| ere 


2 4 5 * 
FFF 1 E I; 


_ againſt the government. 1 Salk. 281. pl. 8. Hill. 7 W. 3. The 


Evidence. 


there was no fair topy of a record, that it did not appear who this 
Cook was. That the plaintiff declared of a plea held before Sir G. 
Treby, and it did not appear that the record produced by him «vas 
ſuch a one, and of that opinion was Holt Ch. J. who tried the 
couſc, which the plaintiff perceiving was nonſuit. 12 Mod. 127. 


Trin. 9 W. 3. Crawley v. Blewet and Wolf. 
LT. b. 58] Legitimo Modo acquietatus. 


1. In cafe for a malicious indiFment of the plaintiff fer barretry 


Hie ſet forth that he was debito modo inde exoneratus, and at the trial 


to prove this he produced a nolle ulterius proſequt by the Attorney 
General ; but the Chief Juſtice held ſtrongly that the evidence 
did not maintain the declaration, and that the non prof. was only 
putting thedefendant ſine die, and that new proceſs mightbe made 
out upon the ſame indictment, and that it would be hard to al- 
low a man that gets off by a non prof. to maintain an action for 
a malicious proſecution. Indeed had he pleaded not guilty, and the 
Attorney General had confefled it, that would have done. 6 
Mod. 261. Mich. 3 Ann. B. R. Goddard v. Smith. 


IT. b. | 59] Levancy and Couchancy. 
1. Upon an iſſue whether levant and couchant, Hale Ch. 


J. held that the foddering of the cattle in the yard was evidence of 
levancy and couchancy. Per Holt Ch. J. 1 Salk. 169. pl. 2. Hill. 


23 Ann. B. R. Emerton v. Selby. 


DT. b. 60] Lewdneſs. 
1. Being catched in a houſe of bawdry, or a diſorderly houſe at 


« ſeaſenable time is not evidence of a lewd perion, per Holt Ch. 
J. but ſeveral affidavits being afterwards read of her lewdneſs, 
the Court committed her till ſhe find ſureties of good behaviour. 


32 Mod. 566, 567. Mich. 13 W. 3. Elizabeth Caxton's Caſe. 


T. b. 61] Libel. 


1. The finding tuo or three copies of a libel in a perſon's chamber, 
without diſcourſing of it, or delivering of it out, is no publication; 
per Cur. 2 Keb. 502. pl. 66. Paſch. 21 Car. 2. B. R. The King 

v. Fitton. 

2. Depgſitioms before a juſtice of the peace, the deponent being 

dead, is evidence only in felony, but not in information for libel 


King v. Paine. | | 
3. If a lite] be made in writing, aud afterwards burnt, and one 
remembers the contents, and diates to another, who qwrites it, the 
writer is maker of a libel; he that takes a copy of a libel in auriting, 
the' lie be not the author, is guilty of making a libel. Per = 
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Evidence. 
Ch. J. Comb. 359. Hill. 8 W. 3. B. R. in Caſe of the King v. 


Paine. 

4. Indictment for compoſing, writing, making and collecting 
ſeveral libels, in uno quorum continetur inter alia juxta tenorem & 
ad effeFum ſequentem (letting out the words); jury found ver- 
dict of not guilty as to all except /criptio & collectio. And after 
exception in arreſt of judgment, held per Curiam, 1/. That 
it is not neceſlary to ſet forth all the libel, but if any thing qua- 
lifes that which is ſet forth, it muſt be given in evidence. Re- 
gularly where a man ſpeaks treaſon, God ſave the King will not 
excuſe him. 2dly. Ad efeftum ſingly had been naught, for the 
Court mult judge of the words themſelves, and not of the con- 
ſtruction the proſecutor puts upon them, but puxta tenorem im- 
ports the words themſelves ; for it is the tranſcript. 3d/y. Writ- 
ing and collecting 1s criminal, not but that collecting had been 
better out of the caſe. Bare capying out of a libel by one that is 
neither contriver or compoſer, is criminal. The nature of a libel 


conſifts in putting the infamous matter ints writing, not in the infa- 


mous matter; for if A. ſpeaks ſuch words, unleſs ſuch words are 
put into writing, it is no libel. In all caſes where a man does that 
act which makes a thing to be what it is, he is, and mult be con- 


| firued the doer of the thing. If A. contrives any treaſonable 


matter, and another writes down the contrivance, the writer 1s as 
guilty as the inventor. 47h/y. The bare having a libel is not a pub- 
lication. If a libel be publickly known, the having a written copy of 
77 is an evidence of a publication, but vtheruiſe qwhere it is not known: 
r be publiſhed. Writing a copy of a libel is writing a libel, but 
whether it be fo or not, when the jury finds a man guilty of writ- 
ing a libel, he muſt be taken to be guilty of writing the original, 
and a copy could not be given in evidence. The copy of a libel is 
a libel; for ſuch a copy contains all things neceſſary to the conſti- 
tution of a libel, i. e. the ſcandalous matter and the writing: and 
it has the ſame pernicious conſequence, for it perpetuates the 
memory of the thing, and ſome time or other comes to be pub- 
liſhed. Such copying 1s not a publication, only evidence of a 
Publication. 57//y. Objection, Writing a copy may be a lawful 
act, as by the clerk that draws the indictment, or by a ſtudent 
who takes notice of it. But anſwered, that the matter, abſtractly 
conſidered, is unlawful, but if the writing was innocent, there 
ought to be a ſpecial finding of theſe particulars which diſtinguith 
and excuſe it. What an officer or fludent does is net a libel, becauſe it 
is not done ad infamiam of the party, but to bring the offender to punifh- 
ment. The writer is held to be a contriver Mo. 813. 9 Co. 50. b. 
Gthly. When a libel appears under a man's own handwriting, and 
no other author is known, he is taken in the manner, and it 
turns the proof upon him, and if he cannot produce the compo- 
ſer, it is hard to find that he is not the very man. Making is 
the genus, and compoſing and contriving is one ſpecies; writing 
a ſecond ſpecies, procuring to be written a third ſpecies. 2 Salk. 


417. Hill, 10 W. 3. B. R. The King v. Bear. 
I | 5. Print- 


FA -a a ed a 
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1 Printing a Upel! 18 publiſhing it; and if a man 1s not able 49 To which is 
give an account hon he came by it, it mazes him the printer, and of adved, that 
cor/equence the ' publiſher So the deliv cry by a printer to 9. is a publi- 3 

cation by the printer, and the receiver is an actor in that publi-. and it could 

cation, if he does not forthwith carry it to a magiſtrate z if a libel- not be ſup- 
lous paper be faund in a man's cuftedy, ( as upon a ſhelf in one's F* — hg 
15 ſe er ſhop, which was S's Caſe) it {hall be thought he printed pers by way 

„ unleſs he can give a good account how he came by it to ex- e 
caſe himſelf. Per Parker Ch. J. Hill. Vac. 3 Geo. at Guild- 2 


Ball Sittings. Rex v. Strahan. oue leit 
| them ia his 


ſhov. And whereas another libe] was found in \ his pocket, it could not be ſuppoſed but it was con- 
ce ed there for a private ſ1le, no one taking upon him to ſell ſuch things in public, and S. being 
in formed 4 tor publiſhing theſe libels, he was found guilty. 


['T. b. 62] Liking Goods, &c. 


1. coods be bought upon liking, the vendee muſt return 
them, otherwiſe his detaining or n#t /ending them back is a ſuflicient 
Ev dens of a liking ; ſo if he declares his diſlike, but afier diſpoſes 
:f them ; ſo if goods be ſold on liking, and 15 the day on which 
party by the agreement is to return them, he ſells or diſpoſes of 
all or part of them, it is a liking ; and tis of liking, or diſliking 
of goods ig eight days. 12 Mod. 309. Mich. 11 W. 3. Burch v. 


Story. 


[T. b. 63] Limitations. : 


1. If an aſumpſit is made to perform a thing upon requeſt or no- 5 "A 


75 ce, and more than ſix years paſs after the promiſe ; yet of the notice —_ B. R. 
or requeſt be within fix years before ihe action this is god, and not re- 8 hutfordv. 


ſtrained by the ſtatute; the cauſe of action was not before noticeor o 
. „e! 


requeſt. If on an aſſumpſit a damniſication be part at one time cc; 
and part at another, here he may have an entire action after the —Though 


laſt time, and this is out of the ſtatute. 1 Jo. 329. Mich. g Car. on 3 
A 


B. R. Pecke v. Ambler. oſs vin dis 

| | fore, yet the 
cauſe of action is the non-payment upon requeſt aſter the thing done or happening, and if the actica 
be brought within the time of the ſtatute after the breach, it is well enough, Cro. C. 139. pl. 14. 
S. C. Godb. 437- pl. 592. S. C. adjudged accordingly. —— 


2. On a trial at Ni6 Prius before Holt Ch. J. it was held by 
him, that the plea 9 afſumpſi t infra ſex annos ante impetrat' br 15 
eriginal, Repl. AM. infra ſex annos ante impetrat' br' is præd. 
viz. ſuch a day, &c. there in evidence you need not [hexww the origi- 
nal. Show. 272. Trin. 3 W. & M. Edwards v. Thomſon. 

3. So in a plene admin nin where the date is mentioned, upon 
record, there you need not ſhew it in evidence, though it were 
only by ꝛbay e 98 Show. 272. Edwards v. Thomas. 

4. On an indebitatrs for ꝙ l. the defendant pleaded n afſumpſet 
vifra ſex armes, on which iſſue was taken. The plaintiff proved 
a debt of 91. due ien years before, and an acknowledgment of the 


Vol. XII. # 5 debt 


r Evidence. 


debt within fix years, and an offer to pay 5 l. for the whole; per 

Hale the plaintiff was nonſuited, for the acknowledgment of the 

debt 1s no more than is done by the plea, but there 22, be a new 

promiſe of the debt within fix years to make that action hold, and 

here the promiſe or offer to pay 5; l. gives no action for the 9 1. 

L. E. 175. pl. 51. cites Baſs v. Smith, Suffolk Summer Alliſes, 

16868 T. per Pais, 187. i | 

230 ] 5. Action on the cafe brought by an executor upon ſeveral 
6 Mod. promiſes laid to have been made to the teflator, the defendant pleads 
the ſtatutes of limitations upon which iſſue was joined. lt ap- 
Ann. Dean peared upon evidence, that the ?effator had been dead ſeven years 
1 = before „be action was brought; but the executor gave in evidence 
Court fad, © Promiſe made to himſelf within one year, which was the point ſaved 
that the exe- at the trial; a verdict was given for the plaintiff; per tot. Cur. 
b ee although the owning of the debt is a continuation of it, and takes 
prom:{ away all preſumption of its having ever been paid, and conſe— 
maderohim- quently brings it out of the ſtatutes: yet this verdict did not 
F — ok maintain the iſſue, and was ſet afide, becauſe the promiſe being 
14 ers. made t7 the executor, could net be made to the teſlator infra ſex annos. 


Ill. term II Mod. 37. Hill. 3 Ann. B. R. Green v. Crane. 


EPO conſer- 5 8 
eace with all the judges, it was held, that the evidence did not maintain the declaration. —— 1 Saik, 


28. pl. 16. S. C. and per Cur. the plaintiff ſhould have declared of the promiſe to himſelf. —— 


6. W. peſeſed of a term for a thouſand years aſſigned it to P. for 
collateral ſecurity againit a bond in which P. was bound jointly 
with W. for the debt of W. in 1655. P. died, leaving R. /, n 


1 his executcr. W. died leaving C. his wife his executrix, and D. kis 4 
NB daughter his heir. In 1674, R. executor of P. and the exccutrix 
+ of W. and D. the heireſs of W. afſigned this term of 1000 years 
'Þ te J. H. with condition that upon payment of 200 l. the conſideration e 
* of the ſaid aſſignment by C. the executrix, c. C. received the profits 7 
1 till 1691, and paid the intereſt to the ſame time ; and per Holt Ch. J. / 
1 it was ruled at Maidſtone Lent aſſiſes, 13 W. 3. in an ejectment „ 
5 brought by the executor of J. H. 1ſtly, That he was not barred 2 
n by the ſtatute of limitations, becauſe the ſtatute did not preju- th 
Ss dice at the time of the aſſignment, there being but ninetcen years . 
© lapſed, and then the joining of him in the aſſignment who had | - 
+1 the title to take advantage of the ſtatute, gives a new title ; th 
4 2dly, per Holt Ch. J. if a man makes a mortgage for collateral 
. | ſecurity, although the mortgage is not in poſſeffron for twenty years 
24 and more; yet if the intere/? be paid upon the bond according ts the on 
5 agreement of the parties, it ſhall not be barred by the ſtatute of th 
3 limitations. Ld. Raym. Rep. 740. Hatcher v. Fineux. au 
1 7. A debtor who publiſhes an advertiſement in a news-paper, aft 
+ that all debts due from him ſpould be paid, this will revive debts ma 
1 barred by the ſtatute of limitations, ſo as that they ſhall be paid. | 
. ; Chan. Prec. 385. pl. 265. Paſch. 1714: in the Cafe of Andrews 
#1 v. Brown. | | 
41 | 8. Se one Tho by awill directe that his debts ſhall be paid, or makes 
74 any proviſion for the payment of his debts in general, thereby _ — | fom 
| 8 | a debt | 
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2 debt barred by the ſtatute of limitations. Chan. Prec. 386. 
Paſch. 1714. in Caſe of Andrews v. Brown. | 

9. So an acknowledgment and a promiſe to pay a debt which rs 
barred by the ſtatute of limitations, is ſufficient to maintain an aſ- 
ſumpſit for recovery of it; but a bare acknowledgment is not. 
Chan. Prec. 387. in Caſe of Andrews v. Brown. | 


[T. b. 64] Living or Dead. 
I. In dowwer the iſſue was, whether the huſband was dead or O's 
hving, two witnefles produced by the defendant proved the fame otherfaore, 
argumentatively only; but not directly, but there being 2 that the ba- 
pro?f of the life of the baron, the proof of deſendant was allowed _— e = 
and judgment for her. And. 20. pl. 42. Paſch. 2 Eliz. Thorn v. parted this 


Rolte. kinocom iſt 
Mary prop- 


ter religionem, and was abſent theſe ſeven years in Germany, and that no merchant of Germany, 


nor Engliſh perſon who has travelled there can hear any tidings of him; wheretore 4 
they think in their conſcience, that he is rather dead than alive, and no witneſs being L 231 ] 
proce of his living, the plaintiff recovered. Dyer 185. pl. 65. Paſch. 2 Eliz. S. C. Thorne v. 

olt. Bendl. 86. pl. 131. S. C. andthe pleadings. And. 20. pl. 42. S. C. the widow Cxa- 
mined witneſſes who proved nothing poſitively, but by argument, but the tenant brought no proots, ard 
Mo. 14. pl. 35. S. C. adjudged, that feme recover her dower, — 


2. Generally perſons are preſumed to be living if the contrary be 
not proved, 2 Roll. Rep. 461. Mich. 22 Jac. B. R. Throghton v. 
Walton. 
3. 19 Car. 2. cap. 6. ſ. 2. If ſuch perſens for whoſe life any eſ- A leaſe was 


made in re- 


 tates ſhall be granted, Hall abſent themſelves ſeven years, and no prof yverfion to 


be made of the lives of ſuch perſons in any actions commenced for re- I., P. for 
covery of ſuch tenements by the lefſyrs or reverſioners, the per/cns upon d I Bine 
- * eus to 
whoſe lives ſuch ęſtate depended ſhall be accounted as dead, and the commence 
judges Hall direct the jury to give their verdict as if the perſon ab- after the 


ſenting himſelf auere dead. death or o- 


ther tooner 

determina- 

tion of the eſtates of J. D. the father and J. D. the ſon leſſees in poſſeſſion of the like tei m, ii they or 
either of them ſo long lived. In ejetment, the death of J. P. the fon was poſitively proved, but as to 
the father proof was, that he was reputed dead, and not heard of in fifteen years; Holt Ch. J. was of ori- 
nion, that this caſe is within the ſtatute, becauſe L. D. the leſſor ot the plaintiff in ejectment had a 
term in reverſion in the lands, and fo was a reverſioner within the very letter of the tature ; and the de- 
tendant not being able to prove that J. D. the father was alive at any time within ſeven years laſt paſt 
the plaintiff had a verdict. Carth. 246. Trin. 4 W. & M. at Exon Atfife. Holeman v. Exton. ——- 


4. 6 Ann. cap. 18. Such nominees or tenants of particular eſtates 
on affdavit in Chancery by any claimant to the reverſion, Qc. that 
they have cauſe to believe 2 perſons dead fhall be ordered to be pro- 
auced, and "a produced ſhall be taken to be dead ; but if it appears 
afterwards, that ſuch nominee or tenant was alive, ſuch tenant, Wc, 
may re-enter, and recover the meſne profits. | 


DT. b. 65] Loſt Deeds. 
r. A releaſe was offered to be depoſed, that it had been ge by 


fome at the bar, it being aſſirmed, that by caſual means it was loſt 


T 2 but 


—_ Evidence. 
but the Lord Chancellor ſaid tlie 2ath \ foould be; that he fa wit ſealed 


and delivered, and not that he faw it after it was a deed; for in 
Munſon the Juſtices Cate, a deed was brought into the Chancery, 
and a vidimus upon it, brine but a counterfeit copy, and after 
the ſraud diſcovered, and the true deed produced, therefore no 
all „ Spe to be given of a deed without producing the deed, or 


FAR ung ke execution ther, 4, and here appears W hat want we ha 
of notaries and their deputics. Cary's Rep. 43, 44. cites Now, 
I ＋. 


A deed of uſes was loſt, and to ſupply it evidence was 
en, that the loit deed had formerly been ſuesun in evidence in the 
pre th upon an alicnation there quettioned, the land being 
holden in capite, and the record thereof was ſhevn, and this was 
towed for evidence. Clayt. 89. pl. 151. July 16 Car. before 
Foſter Judge of Aſſiſe, Wharton's Cate, 
oy Fs nents 3. In cafes where charters have been 7% by fire, burning of 
Cane) Iv, 45 to 
deeds bunt, Sotſe, rebelliun, or awhere robeers have dr/iroed them, the law, in 
17 Rep. 9. ſuch caſes of neceſſity, allows the proot of charters without 
1 -> ſhewing them. Jenk. 19. at the end of pl: 35. Neceſſitas facit lici- 
+ Rs a4 un gued alias ny eft licitum. 


12 Aff, pl. 

15. che judges would not ſuffer a deed to be given in evidence which was not produced and ſhewn to the 
jerors. But Ibid. 63.2. the Court ſaid, that in the taid Caie of the catualty by fire, there ou to 
be great em and diſcretion in the judges. 


0 222 ] 4. A proof that there vba a revocation is ſufficient for the heir 
evithout producing the deed itfelf, which was 7: then away by the de- 
jendant himſelf. Keb. 12. 13 Car. 2. B. R. Negus v. Rey mall. 

5. A leaſe recited in a releaſe was admitted to be proved by the 
witneſſes of the releaſe, without ſhewing the leaſe itfelf, which 
was embexelled by Herbert Ir of the plaintiF. keb. 12. pl. 28. 


13 Car. 2. Negus v. Reynall. 


F 6. The leaſe was Joſt, but three witneſſes ſavore there was ſuch F 
E a leaſe, and others bort that it was burnt, and taken out of the | 
* plaintiff's trunk by the defendant, which per Cur. is title ſuſſicient | 
4 to an eſtate without producing the deed z contra to a debt, be- | 
4 cauſe the party muſt ſay Hie in Curia prolat. 2 Keb. 483. pl. 22. f 
1 Paſch. 21 Car. 2. B. R. Moreton v. Horton and Thorner. 
4 7. Recital of a former patent in an after patent is no evidence, . 
44 without producing the firſt patent. 2 Lev. 10 55 Trin. 26 Car. 
E 2. B. R. Cragg v. Norfolk. p 
F 8. In a quere impedit, the plaintiff declared upon a grani of f 
L the advowſon to his anceſtor, and in his declaration ſays Vic in P 
5 ur prolat', but indeed he had not the deed to ſhew. Seri jeant C 
8: Baldwin brought an Ae into Court, that the defendant had | 
4 gziten the deed into bis hands, and prayed that the plaintiff might - 
+ take advantage of a copy Fs ef, Which appeared in an inquiſition Je 
F feund temp. Ed. 6. Cur. When an action of debt is brought upon * 
+ a bond to perform covenants in a deed, and the Feu dant can- 7 
T4 not plead covenants performed without the deed, becauſe the | 7 
4 plaintiff had the original decd, and perhaps the defendant took 1 CG 


4 not 
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Evidence. 


not a counterpart of it, we uſe to grant imparlances till the plain- 
tiff bring in the deed, and upon evidence if i be proved that the 
other party has the deed, wwe admit copics to be given in evidence. 
But here the law requires that the deed be produced; you have 
your remedy for the deed at law. 1 Mod. 260. pl. 17. Trin. 
29 Car. 2. C. B. Anon. 

9. A recovery was ſuFered in Ireland in the time of Oliver Crom- 
bell, and the original are !off, but progf was made thet there ꝛbas an 
original, The queſtion was, whether the Court might cauſe an 


original to be put upon the file, and fo ſupply the loſs of it? 


The judges ſent out of Ireland hither to ſearch for precedents, 
for which they were much blamed by the Chancellor, for that by 
the law an original might be ſupplied, proof being made of it, 
though the recovery were ſuffered in the time of another King, 
and to he ſaid it had been frequently done; that originals in 


King James's time had been ſupplied in King Charles's time, 


& c. 2 Freem. Rep. 30. pl. 33. Hill. 1677, Fregunell's Caſe. 
ro. Affignment of a leaje to plaintiff's leſſor is good evidence 
without the original leaſe. Per Holt. Cumb. 340. Trin. 7 W. 
3. B. R. Aſtley v. Child. | 
11. A jcinture deed was If. It was proved that long ſince the 
fointreſs levied a fine ſur concepit, and demifed the tands to W. for 99 
y-ars, if be ſi long lived, for ſecuringthe payment of 4991. «vhs afhigned 
the ſame to M. and bath joined in a leuſe for Oo years to F. S. if the 
/aid jointreſs fhould fo long live, at the yearly rent sf 260 l. This was 
admitted a ſufficient proof of the jointure. 5 Mod. 211. Paſch. 
8 W. 3. Bartey's Caſe. | 
12. And to the like purpoſe they produced depsſitions in Chan- 
cery, which they offered to be read, the bill and anfaver being taken off 
the file, and loft ; but they offered to give an account that it Was once 
filed, which wvas by the Six Clerks bak, and produced an inrolment of 
the decree, which mentioned both bill and anſwer. And the Court 
being of opinion, that the jointure-decd being loſt, they might 
ſupply the proof by memorials thereof, ſince it was impoſſible to 
ſhow the deed itſelf, the plaintiff had a verdict for fo much as 
was in jointure. 5 Mod. 210, 211. Paſch. 8 W. 3. Barley's 
Caſe. 7 . | 
13. Where a deed is loſt or burnt, a copy or caunterpart, or the 
cantents will be admitted to be given in evidence, but not ex- 
cept it be proved that there was ſuch a deed executed. Skin. 673. 
pl. 12. Mich. 8 W. 3. B. R. in the Cafe of K. v. Sir 'Thomas 
Culpepper. | | 
14. In ejectment, the plainriff elaimed a title under a ſettle- 
ment of his mother's anceſtor, but could not produce the original 
ſettlement, of which he gave this evidence, viz. He proved hat 
it came to the hands Fd the Lady Baltinglaſs 20ho was tenant for life, 
and died, and who, having committed a forfeiture by ſuffering a com- 


; mon recovery, brought the deed to Mr. Gronge te adviſe with him 


about it; he proved likewiſe, that it was produced before a Maſter in 
Chancery in a fuit * and that a copy of it avas made, 
of | 4 | | buf 
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233 Evidence. 

but that Lady Baltinglaſs get the copy away ; that this copy was pro- 
duced at a trial at law uon a power as to making leaſes, in which 
there was a ſpecial verdict found, and the ſettlement was ſet forth in 
hec werbh, the record of which verdift was now produced; he 
proved, ?hat a bill in equity was exhibited againſt my Lady Baltin- 
gafr, to avoid a leaſe made by her, and that the ſettlement was ſet forth 
in thts bill, and admitted by the lady in her anſwer, ſo the plaintiif 
had a verdict upon this evidence. 5 Mod. 384. 386. Hill. g 
W. 3. Matthew v. Thompſon. 
15. Where an old term was granted by a biſhop to Queen 
Eliz. and by her aſſigned over, and by her aſſignee aſſigned 
over, as is ſuppoſed, to J. S. who, and ſeveral generations after 
him, have had and continued in poſſeſſion, but the houſe of one of 
the family being burnt in the year 1643, where it is alſo ſuppoſed 
the original aſſignment was burnt, and twelve years afterwards a 
grant of the reſidue of the term mentioned to be a term of above 70 
years, was held to be a good circumſtantial evidence to prove the 
grant of the term from the aſſignee of Queen Eliz. L. P. R. 
| 556. cites Mich. 11 W.B.R. 1 

S. 255. 16 Recital of a leaſe in a deed of releaſe is good evidence of a 

Mc * leaſe, againit releaſor, and all claiming under him. 6 Mod. 44. 

accordingly, Mich. 2 Ann. B. R. Ford v. Grey. 

17. Bare recital of a deed is not evidence; but if it could be 
proved 2-a? /uch deed had been loſt, it would do, if it were recited 
in another. 6 Mod. 45. Mich. 2 Ann. B. R. Ford v. Grey. 

18. Note, a ſettlement of Sir G. Binion, under which the 
plaintiffs, who were his ſiſters, claimed, being loſt, but being 

proved in Chancery by the plaintiffs themſelves thirty years ſince, who 
avere nt then concerned in point of intereſt, but are fince intitled by 
that deed, it was ordered that a copy of the deed ſhould be ad- 
mitted to be read at law, and likewiſe that the plaintiffs depoſi- 
tionsgſhould be read to prove the deed, although they now claim 


under the deed. 2 Freem. Rep. 260. pl. 329. Trin. 1702. Lady 


Holcroft and al. v. Smith. 


19. Counterpart of ancient deed 1 | is good evidence with 


ether circumſtances, but not of itſelf. But of a deed leading the uſes of 
a fine is good evidence of it. 6 Mod. 225. Mich. 3 Ann. B. R. 
20. The counterpart of an ancient deed wat admitted in evidence, 
and a ſpecial verdict being found in the caſe, finding the original deed 
it concluded prout per the counterpart it did appear ; and this was 
done to preſerve the precedent ; cited by Holt Ch. J. 6 Mod, 
225. Mich. 3 Ann. as in Ld. Hale's time, Mayow v. Comb. 
21. And now all the Court held that he counterpart of the an- 
eint deed ac hich might be laſt, was good evidence with other circum- 
frances, but not of iiſelf without other circumſtances ; but that the 
[ 224 ] "counterpart of a deed leading the uſes of a fine was of itſelf good 
evidence. 6 Mod. 225. Mich. 3 Ann. B. R. Anon. 
$ c. ie 22, In a trial in cjectment between Sir Edward e and 
MS. Rep. is his mother in law, the Court allowed the contents of a deed to 


thus, viz. A, 1 . . p ; * 
d--d under be given in evidence by witnefſer, who put the contents of it in 


Evidence. 


writing upon memory 40 5 day: after the reading the deed. The 
Court ſeemed of opinion that in caſe a deed was loſt by ſome 
inevitable accident, that there it might be proved by copy: But 
in caſe there was no copy the contents of it could not lg proved 
from the memory of thoſe that knew the deed, and though it 
was hard for a man that had no copy to lofe the benefit of his 
deed, yet the admitting that fort of evidence would be greater. 
But here the opinion of the Court was founded upon a particu- 
lar reaton ; for the deed by which the pet, was fo prove his 11 
avas not loft but proved to be in the hands of the defendant ; To that in 
this caſe the danger of allowing this tort of evidence is none 
at all; tor if the defendant was wronged by any parol evidence 
it was in her power to ſet all right by producing the deed. 10 
Mod. 8. Paſch. 9 Ann. B. R. Sir Edward Seymour's Cale. 
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Ed. Seymour 
made tie 
in an e ject- 
ment on a 
trial at dar 
in B. R. was 
in the Ea ds 
of my lady 
his motier- 
in-law, wh 
was in poſe 
1£:1z0n ot 


lands in 
queſtion and 
was the 


: 42 19 Ant. 


It was prove 
ed that ai- 


ter the hack of his father in Devon, the deed was ſcen at his heuſe in Dover-ſtreet, Wettminiter, 
and there read over to the attorney of Sir Edward Seymour and others, who had a commiſſion from the 
Prerogative Office to inſpect the perſonal eſtate of his father, and atte wards it was put into the lcrutore, 
which was carried to Maiden-Bradley in Wiltſhire, where it was again taken out of the fcrutore and read 
over by my lady*s attorney in th: preſence ot ſeveral perſons. ] his was held good evidence ot there 
being ſuch a deed; per Parker Ch J. Powel and Powys, though it was objected there ought to have 
been ſome account given of the execution oi this deed, and by whom. It was ſworn by one witne!s that 
the father's name was to the deed, and by another witneſs that Sir Robert Clayton's name (a truitee) 
was to the ſame alſo, but who the reſt were that ſigned, ſealed an 46 delivered it could not be proved, 


nor who were the witneffes indorſed on the back of the deed, and it was held that the proving the deed 
in this manner could do no harm, for if it was not true it was in the power of the detendant to {hew the 
contrary. But when the plaintiff 's witneſſes came to prove the contents of the deed, and particulariy 
the uſes, there was ſome variance in the evidence, and the plaintitt was thereupon nonſuited. Patch. 


9 Ann. B. R. Sir Edward Seymour's Caſe, 


LT. b. 66] Malicious or vexatious Profe &C. 


1. In an action upon the caſe for malicicuſly proſecuting of an 2 Kev. 
indiment for perjury againit him, of which he was acquitted, P3 


upon not guilty j pleaded it appeared upon the evidence that the 
defendant was a juſtice of peace, and procured ſome as qvitneſſes to appear 

againſt him, and his own name was mdorted upon the indict- 
ment to give evidence. The Court agreed this did not make 
him a proſecutor ; for if a juſtice of peace knows any per- 
ſon that can give evidence againſt one that is indicted, he ought 
to cauſe him to do it. But it was proved on the defendant's 
ſide, that this indictment was drawn up by an order of the ſeſſions ; 
wherefore Kelynge Ch. J. faid that the plaintiiF deierved to be 
bound to his good behaviour for bringing the action. 1 Vent. 
47. Mich. 21 Car. 2. B. R. Girlington v. Pitfield, S. C. 

2. Nonſuit is ſufficient evidence that there was no cauſe of re- 
plevin, at leaſt it is evidence of a vexation. Per Holt Ch. J. 1 
Mod. 547. Trin. 13 W. 3. 

3. In caſe for a malicious proſecution for felony, brought af- 
ter acquittal, it was agreed that the declaration muft agree with the 
indiFment ſubſtantially ; and here the indictment being for ſtealing 
unum fintinculum, Anglice a callico quilt, and the declaration 
unum ſinitunculum, it was adjudged a material variance; but the 
declaration having beſides laid generally, that he charged the PMain- 
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Evidence, 
uf with felony before a juſtice of peace, it was held ſuffi- 


cient to maintain the action; and likewiſe that it was neceſſary 
here for defendant to prove a felony® committed, and a probable cauſe 
* 12 Mod. 55 5. Trin. 13 W. 3. Anon. 


LT. b. 67] Manor and Contents of a Manor. 
1. In ejectment, a leaſe was pleaded of a manor, whereof the 


fields in which were parcel. Iflue was joined quod non dimiſit 
manerium. It was found, gat there were nat any freeh wolders, but 


diverſe copyholders, and that it <vas alwwa 5 known by the name cf a 


manzr ; adjudged, that this ſhall paſs for him who pleaded the 
demiſe of the manor. Arg. 2 Brownl. 223. Hill. 7 Jac. B. R. 
cites Finch v. Durham. 

2. A. in forma pauperis had a decree againſt C. for the ma- 
nor of B. that the contents of the manor «vere doubiſul. C. ſhew-— 
ing ancient deeds, that proved divers parcels of the lands claimed 
by force of the decree by A. to be of another manor, which 
notwithſtanding the Lord Chancellor Egerton ordered, that it 
ſhould be put to ms and they to find as the contents of the 
manor had gone uſual reputation fixty years paſt, and not to 


have it paired, and "acfalked by ſuch ancient deeds. Cary's Rep. 


33» 34 


CT. b. 68] Mariners Wages. 


1. If a fa ſbi be beund for the Eaft-Indies, and from thence 79 re- 
turn to England, and the Hip unlades at a port in the Ea Hidies, 
Land takes freight to return to England, and in her return ſbe is taken 
; enemies ; the mariners ſhall have their wages for the voyage to 

e Eaſt-Indies, and for half the time that they ſtayed there to 


unlade, and no more; ruled by Holt Ch. J. June 4, 1700, at 


Guildhall at Niſi Prius. Ld. Raym. Rep. 739. Anon. 
LT. b. 69] Marriage. 


1. Conſtant reputation ſhall be allowed proof of marriage and 
orders; per Holt Ch. J. Cumb. 202. Paſch. 5 W. & M. in B. R. 
Dr. Harſcor's Caſe. 

2. What can be greater evidence in a Court of law to ſhew | 
that there was no marriage than a ſentence in Spiritual Court car= 
ried on in a regular ſuit, and pronounced in the life-time of the 
parties, that they were guilty of . fornication, and proof of the 
commutation money paid by the ſuppoſed father. 8 Mod. 


182. Trin. 9 Geo. in Caſe of Hiliard v. Phaley. 


. Entry.of marriages in a church-bozk noevidence of the marri- 
age, 3 the identity of perſons be proved or firengibened with proof 


5 cohabitation or allaabauce * parties. M8 1 ab. Jan. 28th, 1718, 
raycott v. Talbot. 


4. For the proof of a marriage was given in evidence cobabita= | 
tion 


S r AW». OE 
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tion for taventy years, that they came from Lincolnſhire to London, 
lodged together ii Wild-Street, that the huſband was a papiſt, and 
were married by ſuch a one who was the Portugal Ambaſſador's 


. Chaplain, for which reaſon no other perſon was preſent, that he 


in his life-time achnowliedged ſhe was his wife, and defired the wit- 
neſſes to uſe her as ſuch, and that a little before and en the day of 
his death, declared in the preſence of his phyſician, and ſeveral others 
now produced as witneiles, at he zac married to her. 8 Mod. 
180. Trin. 9 Geo. Hiliard v. Phaley. 

5. A. and M. were married at the Fleet-Prijon by different 
names, and an entry was made in the regiſter there of the mar- 
riage there ſuch a day, between Robert Marſhall and Anne 
How, of &c. not being the names either of the man or Woman; 
this was adjudged in the Spiritual Court to be a good marriage, and | 2363 
that ſentence aſfirmed in the Delegates ; and on a trial at bar be- 
tween a daughter of that marriage and a daughter of a former mar- 
riage, the father being dead, it was found a marriage. Wms's 
Rep. 676. Mich. 1720. Pool v. Sacheverel. 

6. A marriage was not allowed on a trial, it being ſignified to 
the Court, that a ſentence in the Arches had been given that 
there was no mariiage, and rhe Temporal Courts mult give cre- 
dit thereto till it is reverſed, it being a matter of meer ſpiritual 
cognizance. Carth. 225. Paſch. 4 W. & M. B. R. Jones 


v. Bow. 


CT. b. 70] Marriage Agreement. : 


1. In debt upon an obligation, Cook Ch. J. ſaid, and that ſo 


was the opinion of the civilians, that a difagreement to the mar- 


riage had under the age of conſent at the age cu, ie be publiſhed in 
Court, otherwiſe the iſſue may be baſtarded; for a diſagreement 
in writing is not ſufficient diſagreement, nor a good proof. Noy. 
153. Anon. 

2. Agreement on marriage was to ſettle 500 l. per ann. joĩn- 
ture. Lands were ſettled, but they were worth only 400 1. per 
ann. Decreed by Jeffries Ch. to make up the lands 500 l. 
per ann. and this on the evidence of the father and uncle, that 
when the þy/band propoſed the treaty of marriage he efered to 
ſettle 500 l. per ann. and after took notice the jointure ſettled was not 
of that value, and talked of mating it up ſo much But no cove- 
nant or agreement proved whereby he bound himſelf to make a 
jointure of that value, and the portion not equivalent; but the 
— was truſted to draw the ſettlement, Vernon 17. Mich. 

1681. Benſon v. Bellaſis. 

3. In an afſumplit 92 contract to marry, any lawful impedi= 14. Raym. 
ment may be given 1n evidence, as that the parties were within _ A 
the Levitical degrees, & c. for this makes the promiſe void; but 12 Mod. 
it 1s otherwiſe of a pre-contrad ; per Holt Ch. J. 5 Mod. 412. 214. 5. C. 


Mich. to W. 3. Harriſon v. Cage & Ux. & S. P.— 
| If ſuch a 
in writi - promile is 
not in writing, defendant may give in evidence the ſtatute of 29 Car, 2. 3. Vid. 3 Ley. 65. Philpot 


v. Wallet. 
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| v Waller. 


weicher fade. 1 Salk. 24. pl. 4. S. C. 


11 
155 

8) 

<1 

| CER} 


3 Salk. 16. 
S. C held 
accordingly. 
—Tbid. 64. 
pl. 5. S. C. 
held by Holt 
Chi J. ac- 
eordingly. 


Evidence. 


S. C. cited 2 Salk. 438. by the reporter. ——If the woman's promiſe does not bind, 
the man's promiſe is but nucum pactum, aud therefore it is actionable either on both tides, or on 


4. S. was indicted for forcibly taking, carrying away, marry- 


ing, and carnally knowing P. R. a virgin having an eſtate, &c. 


Holt Ch. J. ſummed up the evidence, and gave the following 
directions to the jury. 1. Vou are to know that if the vas taken aqway 


by force, and afterwards married though by her conſent, yet 1s he 
guilty of felony; for it is the taking away by force that makes 


the crime, if there be a marriage though by her conſent. 2. In 
the next place it 1s to be obſerved, that ſhe was taken by force, 
and a ſtratagem was uſed to give an opportunity thereunto, and 
the arreſt was but a colour. 3. You may conſider upon the evi- 
dence how far the priſoner was concerned in the firit force: it is 
true he was not at the arreſt, and did not appear till ſhe was 
brought to H's houſe, and under the pretence of bailing her, ſhe 
was carried to the Vine tavern, where there was a parſon ready, and 
the marriage was had in ſuch a manner as you have heard; now it 
is left to you to determine whether the marriage was not the 
end of the arreſt ; and if fo, how it could be poſſible for ſuch a 
force to be committed to effect the priſoner's deſign, and he not 
privy to it. 4. If it can be imagined he was not privy to the 


.colourable arreſt, yet ſhe «vas under a force when he came to her at 


Hs houſe, and from thence fhe was carried by force into the Vine ta- 


vern, where ſhe was married. That is a forcible taking by him 
at H's houſe, and though when ſhe was at the Vine tavern ſhe 


did expreſs her conſent to be married, yet it appears that even 


then ſhe was under a force, and had no power to help herſelf. 


She was alſo under a force when ſhe was carried to B's, and put 
to bed, nay, when ſhe was carried to the juſtice of the peace, even 
then ſbe was under a force, and all that ſhe ſaid was not freely, but 
out of fear; ſuch a fear would avoid any bond, for the was un- 
der impriſonment ; but however, if the Erſt taking was by force, 
and ſhe had conſented to the marriage, the offence is the ſame, 
it is felony. He was convicted and executed. Holt's Rep. 319. 
Mich. 1 * B. R. Swenſden's Caſe. | 

5. If there be an expreſs promiſe of the marriage by the man, 
and it appeared that the woman countenanced it, and by her ac- 
tions behaved herſelf 4 as if ſhe agreed to the matter, though there 
be no actual promiſe, yet that fhall be ſufficient evidence of a 
promiſe of marriage on the woman's fide. Per Holt Ch. J. 6 Mod. 
172. Paſch. 3 Ann. B. R. Hutton v. Manſel. 


IT. b. 51] Modus Decimandi. 


1. The ſurmiſe to have a prohibition was, that the inhabitants 


D. of which he is an inhabitant, have paid unum mod. decimand. 


and they were at iſſue; and he proved only that he himſelf had 
paid it; and yet well and no conſultation, for every particular is 
included in he general, and proved by it, and it appears ſuffi- 


cient matter for a prohibition, and to ouſt a Spiritual _ of 
their 


1 


Evidence. 


their conuſance. 2dly. Agreed, that where the ſtatute appoints 
proof of the ſurmiſe to be by zv9, it is ſuſſicient if two afhrm 
that they have known it to be jo, or that the common fame is ſo. Noy. 
28. Anon, ; 


[T. b. 72] Money received or laid out to a Man's Uſe. 


1. In an action upon the cafe for money received by the de- 
fendant for the uſe of the plaintiff, the evidence was, that the 
defendant was apprentice to the plaintiff, and this was for ſervice 
done in a ſhip.of the King's during the apprenticeſhip, and the iden- 
. Zures of the appre:ticeſhip being produced to prove the defen- 
dant apprentice to the plaintiff, it was inſiſted that the hand of 
the defendant ought to be proved, to which Holt Ch. J. agreed, 
unleſs the indenture be enrolled. Skin. 579. pl. 2. Paſch. 7 W. 3. 
B. R. Anon. | 

2. In caſe for money had and received to the plaintiff's uſe, 
the evidencethat the Plaintiff*s wife wwas executrix, and that the mo- 
ney avas paid to the defendant as due to her, and the plaintiff was 
nonſuited, for it being paid ut any authority from the huſband 
it remains as a debt due bo the executrix, and the action ought to 
have been by baron and feme as exccutrix, and if the baron had 
died, the feme might bring an action for it, but if the money had 
been received by authority from the huſhand, then it had been as his 


receipt, and as his money, and the action in his name alone had 


been well, and the money would have been ailets in her hands. 
1 Salk. 282. pl. 10. Paſch. 8 W. 3. B. R. Anon. 
3. Action upon the caſe was brought for money received to 
the uſe of the plaintiff, the defendant would have given evidence 
upon non aſſumpſit, that the money was condemned upon a com- 
mon attachment within the city of London, the which was oppoſed, 
becauſe the condemnation was after the an commenced in the 
Courts above, to which it was anſwered, that though it was after 
the action commenced, yet it was before non aſſumpſit is pleaded, 
and ſo well enough; non allocatur; for the difference is where 
the condemnation is before the action commenced, there the de- 
fendant may plead non aſſumpſit, and give the attachment in 
evidence, but where the condemnation is after the action com- 
menced the defendant ought to plead it, Skin. 639. pl. 3. Paſch. 
8 W. 3. B. R. Briat v. Gyll 

4. In account the caſe on evidence was this, A. gives a note to 
B. upsn C. for B. to receive it for the uſe of A. B. owes C. money, 
and C. upon this note diſcharges B. thereof, whereupon A. brings 
his action againſt B. and it lies. 12 Mod. 50g. At Niſi Prius at 
_ Guildhall. Coram Holt. Paſch. 13 W. 3. 
5. A. orders B. to receive money from C. for him, B. orders C. 13 
pay the money 7% D. to whom B. owes money; C. accordingly 
does pay it; A. ſhall maintain an action againſt B. as for ſo much 
money received to his uſe. Per Holt Ch. J. 12 Mod. 565. Mich. 


13 W. 3. Anon. 


6. 80 


E 
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6. Se if in that caſe B. had drawn a bill pon C. for the money, 
or generally for /> much money, if C. has no effets of Ds in his 
hands; his anſwering ſuch bill is a payment of A's debt to B. for 
which A. may maintain his action againſt him. Per Holt Ch. J. 
12 Mod. 56;. Mich. 13 W. 3. Anon. 

7. In an action for money laid out to defendant's uſe ; it was 
held upon evidence, that promiſſory note given to the plaintiff's teſ- 
tator to al/:2v a young ſtudent at Cambridge 20 l. per annum, would 
not maintain the declaration, though it appeared the teffator had 
laid out this ſum yearly for the defendant, becauſe the defendant re- 

Fuſed tos ds it himjelf. Barnard Rep. 301. Hill. 3 Geo. 2. 1727. 
Goody v. Moſely. 


II. b 733 Mortuary. 


1. On iſſue whether mortuaries were due by cuſtom or not, the 
account-boock of recerving them by an impropriatsr was all; wed at 
Wincheiter Lent Allifes 1719. Coram King Ch. J. in a Rumicy 
Cauſe, and he ſaid he could not diſtinguiſh this from a parſon's 
book, which was always in the Exchequer. Per curſum Scaccarii, 
though he could not give a reafon for it. 


CT. b. 74] Murder of Baſtards. 


The ftatute . 21 Fac. 1. 27. If any woman be delivered of a child, which 
3 3 being born alive ww3uld have been a baſtard, and fhe endeavour privately, 
| battard chi- either by drowning or ſecretly burying thereof, or any other way by Her- 
. Ereny does ſelf er athers to conceal the death theres, that it may not come to light, 


1 3c svhether it avere born alive or nat, but be concealed : The mither 2 


a child born Hades Hall ſuffer death, as in caſe of murder, unleſs fhe can prove 
y 


of 2 woman one witneſs that the child fo intended to be concealed wwas born 
married, de 4 

cad. 
band was 


whoſe huſ- 

nut within the King's dominions when the child was begotten or born. Two arders were made for 
the reputed father {not the huſband) to maintain it; but it was moved tocuaſh it, becauſe the ſtature 
of 18 Eliz. gives the juſtices no juriſdiction but where the child was born out of lawful matrimony + 
and decauſe it was notalledged in the order that the huſband was beyond ſea for the ſpace of forty weeks 
before the birth of the child, and it is not ſufficient to ſav that he was beyond fea at the time of the con- 
ception, becauſe that is what ia nature cannot certainly be known. And for this laſt reaſon the orders 
were quaſhed ; but the Court bound the defendant by recognizance to appear at the next quarter ſeſ- 
$ons tor Middleſex, being inclinable to bring the caſe within the ftatute of 18 Eliz. becaule of the fre- 
ent miſchicfs of this kind which have happened among ſeamen's wives. Carth. 409, 470. Mich. 
10 W. 3. B. R. The King v. Alverſton. 


{ 229 J [T. b. 75] Nonage. 


1. If the queſtion upon a writ of error brought to reverſe a 
fine or recovery for nonage, Whether the party be of full age, or 
within age? It ſhall be tried by the Court by ſpin of the 
party during his infancy, and not by a Jury. Hill. 22 Car. 1. 
B. S. But there muſt be other concurrent prof made to the Court, 
as well as by viewing the party, viz. by producing the pari/h 


regiſter-loot where the perſon was chriſtened, and alſo ofidavits 


of 


Rv amp T5 


7 


— 2 


pleaded non aſſumpſit, and gave infancy in evidence, and it was 
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of ſome perſons who can ſwear to the time of the birth; ſor the 
Court may be deceived, if they ſhould rely only upon the view of 
the party. L. P. R. 46. : 


BY b. 76] Non Aſſumpſit. 


1. There is a diver{ty betwwoen afſumpſit in fact and aſſumpſit in Quzre, if 
law ; for on afſumpſit in fact, and non aſſumplit pleaded, à releaſe — * 
cannot be given in evidence to toll the aſſumpſit, but only in mitiga= pleaded (be. 
tian of damages ; but upn afſumpfit in law, and non aſſumpſit it in fact or 


—— e OP > 3 7 IT”, in law) the 
pleaded, a releaſe may be given in evidence, becauſe the aſſumpſit rarer Hh 


is tolled by it; agreed per Cur. Sid. 236. pl. 3. Hill. 16 & 17 may give in 


Car. 2. B. R. Beckford v. Clarke. ev.dence 


performance, Ibid. 


2. In an indebitatus aſſumpſit for money lent, the defendant And theugh 

; the money 
agreed by ten judges, that upon the general iſſue ſuch evidence out in ne- 
had been of late admitted. 1 Salk. 279. pl. 4. Paſch. 5 W. and — 
M. in C. B. Darby v. Boucher. 5 4 


not by matter 
| ws ex poſt facto 
entitle the plaintiff to an action; this was held clearly by Treby Ch. J. in S. C. Ibid. — 


3. Teme covert may plead non aſſumpſit, and give caverture in 
evidence z becauſe coverture makes it no promiſe. 6 Mod. 230. 


Mich. 3 Ann. B. R. Anon. 


LT. b. 77] Non Compos. 


1. Devijing a greater eflate in land to a younger than ts on elder 
ſon, and limiting a remainder over in tail on either of his ſaid ſons 
dying ith (inſtead of without) iſſue, is no evidence of teſtator's 
being non compos. 8 Mod. 59. Mich. 8 Geo. Burr v. Davall. 


[T. b. 78] Non eſt Factum. 
1. In debt upon an obligation the iſſue was nom ef fuqtum; the e e 
jury found that the defendant did ſcal and deliver it as his deed, but 8 C. and 
that fer the day of the iſſue joined, the ſeal was pulled off from the judgmentfor 
cb/igation. The plaintift had judgment; for it was the detendant's e e 
deed at the time when the iſſue was joined, and the trial ſhall 33. pl. 2. 
relate to it, altho' the deed was cancelled afterwards. Cro. E. S. C. ad- 
120. pl. 8. Mich. 30 & 31 Eliz. B. R. Michael v. Stockwith. _ Sep 
| | = for there 
| was no fault in kim, 


* 2. Non eſt factum cannot be pleaded generally upon the ſlatute of 
uſury, or the flatute of ſheriffs ; per Cur. Hob. 72. in pl. 86. 
3. If tuo men are bound jointly, and the one is ſued clone, he [| 240 } 


may plead this matter in abatement of the writ, but he * 
P © at 


lent was lad 
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plead non eſt factum; for it is his deed, though it be not his 


ſole deed. Co. Litt. 283. a. 
4. Feme covert may plead non eſt factum tt a bend, and give 


coverture in evidence. 6 Mod. 230. Mich. 3 Ann. B. R. 


Anon. 


[T. b. 79] Notice, 


1. Upon ifſue of notice 79 a patron upon refuſal fer illiterature, 
quære. If fixing a note to the church-door will be ſuthcient 


evidence. Dy. 327. b. b. pl. 7. Mich. 15 & 16 Eliz. Anon. 
2. Being tld by perſons of good credit all along the road of 
be parl. prerogation, is good evidence of notice in an action of 

falſe impriſonment. 2 Show. 30o. pl. 302. Paſch. 35 Car. 2. B. R. 


Verdon v. Deacle. 


1 Salk. 117. 3. If a huſband and wife cohabit, and the avife deal: ſeparately, | 


pl. e. S. C. her contracts ſhall charge the huſband ; for cohahitation is ſuffi- 


G. i cient evidence of notice. 6 Mod. 162. Paſch. 3 Ann. B. R. 
Prius at Langford v. Adminiſtrator of Tyler. | 


— Guildhall. | 
[T. b. 80] Not taking the Oaths. 


11 12 1. Record of ſeſſions given in evidence to prove the plaintiff had 
Geo. 2. S. C. not taken the oaths, per Holt Ch. J. this record is evidence. 


died in Caſe Indeed, if there is a miſentry, it may be ſupplied and corrected 


2 by other evidence, for he ſhould not be concluded by the miſtake 
or negligence of the officer; but {till *tis a record, and ſome 
proof, though not a compleat proof, and might be left to the 
= \ 1 Salk. 284. pl. 16. Mich. 12 W. 3. Thurſton v. Slat- 
ord. | | 

2. Upon any trial fer ferfeiture fer not taking the oaths, &9c. or 

making ſuch regiſtry as aforeſaid, a certificate thereof under the hands 

of the proper officer ſhall be allowed as evidence of the defendant have 
ing taken the ſaid oaths, or ſubſcribed ſuch declaration of fidelity, or 
taken the effect of the abjuration cath reſpectively as aforeſaid. 


[T. b. 81] Nul Diſſeiſin. 


1. If in aſſiſe the tenant pleads nul tort nul diſſeiſin, he cax- 
not give in evidence a releaſe after the diſſeiſin, but 2 releaſe before 
the diſſeiſin he may; for then upon the matter there is no diſſei- 


fn. Co. Litt. 283. a. 
[T. b. 82] Number of Acres in a Fine. 


1. On trial in the north, whether lands were comprized in a 
common recovery or not, being as deſcribed but 28 acres, | the fa 
was they were 120 acres ; yet bene, becauſe the intent o 


is what is to govern in theſe cafes, and theſe 28 acres ſhall not go 
accord- 


the party 


tt 8022 91 


upd 


on 


30 


a- : 


King Chan. Trin. Vac. 1727. 


Evidence, 


according to ſtatute, but the eſtimation of the parties. Per 


[T. b. 83] Nuſanees. 
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1. In an indictment for erecting poſts and rails in a highway, it 


was held neceffary to prove, that the party indicted did ſet them up, 
for a continuation of them, or not ſuffering them to be removed, 
would not ſerve. Hale Ch. J. ſaid if there be no ſpecial mat- 
ter to fix it upon others, the pariſh, where the highway is, ought 
to repair it of sommon right. Vent. 183. Hill. 23 & 24 Car. 2. 
B. R. Auſtin's Caſe. The reporter makes a quære, why not 
the county? as in the caſe of common bridges. 2 Inſt. 701. 

2. To hinder the courſe of a navigable river is againit Magna 
Charta 23. And any thing that aggravates the fact, though not 
directly to the iſſue, may be given in evidence upon it, as here 
taking of money to let people paſs. And it is no exception to a 


witneſs here, that he contributes to carry on the ſuit, or that this 


publick nuſance was 7s his private nuſance ; per Holt Ch. J. 12 
Mod. 615. Hill. 13 W. 3. the King v. Clark. 

3. It was ruled by Holt Ch. J. at the fittings at Weſtminſter, 
Hill. 9 W. 3. B. R. in an indifment for a nuſance, that the build- 
ing of a houſe in a larger manner than it was before, whereby the 
ſereet became darker, is not any publick nuſance by reaſon of the 
darkening. Ld. Raym. Rep. 737. The King v. Webb. 

4. A thing may be a nuſance at one place, and not fo at another, 
as in Cheapſide ; as ſtinking dye-water is not ſo at Taunton or 
Wellington being in the way of trade; coram Pengelly Ch. B. 


at Taunton Aſſiſes, Lent 1729-30. 


[T. b. 84] Original Writ. 


1. The certificate from the proper officer is the only way of trial 
what the original in the action was, and he having certified, that 
a quare clauſum fregit was the original, the Court is bound to 
give credit to this certificate, Arg. and the Court was of the fame 
opinion. 10 Mod. 318. Mich. 2 Geo. 1. in Caſe of Doucett v. 


Chaplin, cites Cro. J. 108. 479. Noy. 4. Cto. C. 272. 281. 


 Brownl. 96. Yelv. 108. 


[T. b. 85] Parcel of a Manor. 


1. Of land being reputed parcel of a manor in the King's Caſe, 
how, and how in the caſe of a commen perſon. 2 Roll. Prerogative, 
186. [L. b. ] pl. 5. | 

2. When the prizrics were ſuppreſſed a commiſſion iſſued, and 
a certificate was made upon all the poſſeſſions and the value 
which belonged to the priories, and therefore it is good evidence 


upon an iflue, if land was parcel of a priory or not, that ge} cer- 
| tificate 


ee 


eee 


„„ ee 5 Mo ty o_ 


3 


we — 


a 


241 5 Evidence. 


tificate makes no mention Fit. Litt. R. 36. Frin. 3 Car. C. B. 


Anon. 
[T. b. 86] Payment Modo & Forma. 
D. 22 2 Feoſfinent on condition, that the fror paid ſo much money at 
* © bÞ het fach a day and place. The defendant pl:aded, that he paid the mo— 


accordingiy ey at the day and place mods & forma, and gave in evidence before the 
38 da, and produced an acquittance teſtifying the ſame; and ad- 
ee e judged ill, for by his pleading he has made the day and place 
pleated the parcel of the iſſue, and fo reſtrained himſelf thereto ; but this 


payment ſhould have been ſpecially pleaded. Mo. 47. pl. 41. Paſch. 5 


preciiely at , MS? 
tue ti me and Eliz. Anon. 


place men- f 

tioned in the indenture.— — Dal. 48. pl. 7. S. C. in totidem verbis with Mo. Codb. ro. pl. 14. 
Mich. 24 Elis. C. B. Anon. S. P. held accordingly ; and Ld. Ch. J. Dyer ſaid, that the plaintiff's 
ecuutci might have demurred upon the evidence. 


2. In debt upon a bond of 401. for the payment of 20 l. at a 


day and place certain; the defendant pleaded, that he had pail 
the ſaid 20 l. according lo the condition, upon which they were at 


DL 242 iſſue; and at the Niſi Prius, the defendant gave in evidence, that 
he had paid the money to the plaintiff dels the day, and the 
Plaintiff had accepted it. All which matter the jury found ſpe- 
cially, and referred the ſame to the juſtices ; and it was ſaid by 
the whole Court, that that payment before the day was a ſuſh- 
cient diſcharge of the bond ; but becauſe the defendant had not 
pleaded the ſame ſpecially but generally, that he had paid the 


money according to the condition, the opinion was, that they 


muſt find againft the defendant, for that the ſpecial matter 
would not prove the iffue ; and the Lord Dyer ſaid, that the 
Plaintiff's counſel might have demurred upon the evidence. 

Godb. 10. pl. 14. Mich. 24 Eliz. C. B. Anon. | 
And. 198. 3. In debt upon bond, the condition was 2 payment of a leſ- 
4% 5713. fer ſum af a certain day and place. The defendant pleaded pay- 
payment ment at the day and place. The jury find that he paid before the 
betore that day at another place, and that the plaintiff accepted it. All the Court 


Gay is pay- ; ; : . | 
* frog held, that payment before the day was payment at the day, and 


day as:oob- Judgment for the defendant. Cro. E. 142. Trin. Eliz. C. B. 
erwins the Bond v. Richardſon. 


intent and 6 | 
ſenſe of the condition, and that the condition is thereby diſcharged ; but otherwiſe it is of pay- 
ment after the day, and that-the day is materia] Mo. 267. pl. 4t7. Fand v. Richardfon, S. C. 
d udged tor the defendant. O. 45. S. C. adjudged accordingly Le. 3i1. pl. 432. S. C. re- 
ported to be adjudged for the plaintiff, but ſeems to de miſprinted (plaintiff inſtead of detendant) and 
that by the very reaſon there given, viz. Fer (it ſays) the day is not material, nor the place, but the 
payme:t is the ſubſtance; 
the day is as good' as payment at the day, and the plaintiff was barred. S. C. cited D. 222. b. 
Marg. pl. 2. ad udged accordingly.— - But D. !bid. in the principal Cafe there Paſch. 3 Eliz. Anon. 
it w2; held by E: er, Browne and Welſhe juſtices contrary to the opinion of Serjeant Harper, that the 
iury is nct bound on ſuch evidence to find the payment according to the iſſue, becauſe the truth is 
Dal. 48. pl. 7. S. C. held by Dyer, Browne and Welſhe, that the pleading ought to be 
So in caſe of a covenent and a recognizance, for performance of it, the Court held, as to 


Cot. tir uv. 


128 


the pay ment at another place, aud before ihe day, that the acceptance was fully ſufficient to excuſe 
the eccgnizande as well as the cent upon Which the Iecognizance depended, — Cro. J. 44, 


435. 


Sav. 96. pl. 176. S. C. adjudged, that payment and acreptance before 


timony of the receipt of the money, but of the party ſetting his hand. 


Evidence, 


43 F. pl. 2. Mich. 15 Jac. B. R. in Caſe of Holms v. Broket, S. P. admitted.—Codb. 19. pl. 14. 


| Mich. 24 Eliz. C. B. the S. P. admitted. 
ednmitted. 


4. The receipt in the mortgage-deed and condition of re- 
demption on repayment of the money, and defendant's 9ath that 
be paid its the Court inclined was evidence enough of payment 
of mortgage-money after 10 years againſt any perſon ; but the 
plaintiff ſtanding upon it that it was not ſufficient as againſt the 
plaintiff, who claimed as jointreſs, there was farther evidence. 
Chanc. Cafes, 119. Hill. 20 & 21 Car. 2. Goddard v. Complin. 

5. The caſe was, that a bargain and ſale was pro diverſis con— 
ſiderationibus generally, and this was admitted in evidence to 
prove money revera paid; and if it be paid by one of the bar- 
gainces, this is ſufficient for all to raiſe the uſe unte all. See if it is 


paid to one of the bargainors, if that be not gd alſo. Clayt. 


145. pl. 263. Mar. 1650. Harley v. Thomſon. 

6. It was ſaid by Glyn Ch. J. at a trial at bar, that if a deed 
expreſs a conſideration of money upon the purchaſe made by the 
deed, yet this is no proof upon a trial that the monies expreſſed 
were paid, but it muſt be proved by witneſſes. Sty. 462. Mich. 
1655. Thurle v. Madiſon. by 

7. A goldſmith's note promiſing to pay is evidence of his re- 
ceiving money. 1 Salk. 283. pl. 14. Hill. 12 W. 3. Ford 
v. Hopkins. | | | 

8. Adjudged, that where the iſſue is payment at the day and 
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io Mod. 147. Hill. 11 Ann. B. R. the S. P. 


8 in 
Caſe of 


Coppin v. 


Coppin. 


place, in ſuch caſe, payment before the day, or at any ather place, 


is good evidence, for payment before the day is payment at the 


day. 3 Salk. 156. pl. 13. Mich. W. 3. Anon. | 
9. If a man contracts for goods, and after his carrying them 
away gives the ſeller a goldſmith's note for the money, this does not 


amount to payment; % if it were given at the time of the contro, | 
— 


it would be prima facic evidence that it was taken in payment. 
And if a man upon a contract made before takes ſuch a bill, and 


keeps it till the party on whom it is drawn becomes inſolvent, in 


an action brought by him upon that bill againſt the buyer he fall 

be barred ; but he ſhall recover the debt upon +he original con- 

tract. Per Holt Ch. J. 12 Mod. 408. Trin. 12 W. 2. Anon. 
10. If I ſet my name as a witneſs to a receipt, ts ig not in tefs 


= 


Holt C 


.J. Exeter, Lammas 1706. 


11. A receipt of the laſt half-year's rent, is evidence that all be- 


fore was paid. Tr. per Pais, 7th edit. 315. | 
12. Plaintif (old to the defendant 1007. South-Sea ſtock for 


400 J. the defendant upon the transfer produced a note of Mit- 
ford's and Martin's of 500 J. which the plaintitF received, and 
gave him a note on Mr. Brand his goldimith for 1007. which 


the defendant received. The 500 J. note was given between 12 
and 1 at the 8. 8. louſe, and Mitford and Martins lived in 
Corll, fo that the plaintiff might have gone immediately and 
received the money ; but inftead thereof, about 4 that afternoon, 


Vor. XII. 8 deing 


„„ » n eee 1 


„ Ne . 
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being the 19th of October, he gives the 500 ol. note in at the 


Bank, who at 11 the next morning ſent a ſervant to receive the 
fame. Mitford and Co. paid from 8 till that morning, and 
then ſtopped. The Ch. J. ſaid the plaintiff was not obliged to g 


ammediately to receive the money after the receipt of the nate, theugh 


the goldimiths lived fo near, but had a convenient time by the law al- 


(wed, and left it to the jury whether this was ſo, and they found 
for the plaintiff that it was not, and that there was no lackes in 
the plaintift. Coram King Ch. J. apud Guildhall, Hill. 7 Geo. 
17 8 v. Barry. 

The ſame day the like caſe was in B. R. coram Pratt 


Ch. f. inter Moor and Warner, and diitered only in this, that 


the plaintiff here ſent the note himſelf, and went the next day about 
10 tr receive the money, and the like direction and verdict was 


given as in the former caſe. 


14. P. had a running account with D. a banker, in whoſe hand; 
he had 3oool. B. paid bim 10001. for which P. inſten of o receipt, 
gave him a promiſſory nate, wwhs aſſigued it to H. B. became a bank: 
rupt; H. ſued the nite; and on the trial, P. not bei: ug able 
to prove that B. at he tune of the aſſignment was a bankrupt, 
H. recovered , now bill is brought for an injunction, and to have 
a diſcovery whether the alignment was not made after the time 
it bore date. It was inſiſted, that though this was a promiſlory 


| note, it ſhould be conſidered only as a receipt, he having at that 


time money in hand, and could not be imagined he intended to 
be liable on the note at the ſame time that ſo much money was 
due to him; and if ſo, the 1000 J. ſhould be taken as fo much 
money paid and deducted out of the 3009 J. to ſhould come in 
for his diſtributive ſhare of 2000 J. of the bankrupt's eſtate, and 
not to be a creditor for 3000 J. and pay the 10001. Ld. Chan- 
cellor, I/ people are fo careleſs to give notes i- ſtead of receipts, It 15 


more fit they /bould [uffer than innecent Feabie 20 hngw nothing of 


their tranſactions. Bili diſmiſled. Sel. Caſes in Canc. in Ld. King's 
Time, 42, 43. 11 Gco. Pakenham v. Bland and Holtkins. 
15. Where diſegunis are aligwed by courſe of trade for prompt pay- 


ment, or on balancing accounts at a firit time, theſe allowances 


are as actual payments, and ſo to be underitood and taken; per 
Id. Chan-. King, 25 April 1729. ä 

16. One of the ſubſcribing witneſles to a conveyance, the 

contideration whereof was B /. laid, that be /aw geld paid at the 


Hime of exe: wting the de ed, aiia thut a ifter the executign he heard the 


vendor acknowledge that ge had received his purchaſe-money ; but 
Ld. Ch. Hardwicke taid this is not ſuch a ſufficient of of the 
payment of the conſideration-money in a deed as may be ex- 
pected. Barn. Chanc. Rep. 189. Paſch. 1740. Fleetwood v. 


Templeman. 
[T. b. 85} Pedigrees. 


1. At a trial at the bar between Baxter and Foſter, concern- 
ing the title of land, a copy of an inſcription upon a grave-/tone in 


London 
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| London was admitted in evidence to prove a pedigree. L. P. 
R. 552. cites Mich. 1656. B. 8. 


| 2. Charter of ee is no evidence of itſelf, without ſhew- 
; | ing the books and records whence it is deduced, to prove deſcent, 
4 though. the heralds ſwore that the pedigree was deduced out of 
- | the records and antient books in the office. 2 Jones 224. Mich. 
i 34 Car. 2. B. R. Earl of Thanet's Caſe. 
1 | 3. A copy of an inſcription on a lombſtoue, allowed to prove a 
= pedigree. Sty. 208. | 
4. Herald's books are allowed to prove a pedigree, but that is ThoughHe- 
t | becauſe they have not better evidence, and this is their proper re. er, 
| buſineſs about which they are employed, and therefore there is w prove a 
5 ſome credit to be given to them, but they do not deſerve much, pedigree, yet 
8 becauſe they are ſo negligently kept. Skin. 623. pl. 17. Mich. mm = 
7 W. 3. B. R. in Caſe of Steyner v. the Burgeſſes of Droitwich. havenotbet- 
5 terevidence, 
„ | ang Holt Ch, J. ſaid; that though an old manuſcript found among the evidences of a family may be 
5 idence, becauſe an original; yet a copy would nat. Skin, 623. pl. 17. Steyner v. the Burgeiles 
* of Droitwich. | 
le | - 
t. Inter Zouch and Waters apud Guildford Lent Aſſzes 
e 1 Gon A boot out of the herald's office was allowed to prove the 
e plaintiff was not deſcended from one William Zouch of Pilton, 
: 8 | as alſo an /d! book of my Lord Oxford's library mentioning the 
at nedigree of William Zouch of Pilton, Which was ſigned by 
to | . himſelf. 
as LT. b. 887] Perjury. ; 
cb | 
_ 1. Evidence to prove a perjury may be given viva voce: 
1c agreed. Sid. 5 1. pl. 16. Mich. 13 Car. 2. B. R. Wicks v. 
- Smallbrook. 
= 2. Exception was taken to a witneſs, that he was cenvicbed of 
o perjury, and they offerci] a copy of a verdift, on which there was 
g's never any judgment i in Oliver's time. But the Court would not ad- 
mit the evidence, becauſe all is diſcontinued by the alteration in 
2 = the government. But it was agreed, that evidence might be 
des given viva vice to prove him perjured; ; the other kde to eitabliſh 
ber the witneſs's credit, produced a pardcn of the perjury; but per 
| _ Cur. that will not do, for it cannot reſtore him to his credit: 
he | Sid. 51. pl. 16. Mich. 13 Car. 2. B. R. Wickes v. Smallbrook. 
the | 3. Fewws were ſworn as witnefſes by Kecling Ch. J. at Guild- 
the hall % the Old Teftament eniy, and afterwards on its being moved 
but in B. R. if this was an oath by the ſtat. 5 Eliz. cap. 9. which - 
the might be aſſigned for perjury, and the Court held that it was, „ 
ex- and within the 3 words of facro-tancta Ev angelia; /o of the = 
v. commone=prayer ba that has the epaff les gd gojpels; but by Wind- N 
ham that of a pfalim-boo, only it is not fo. 2 Keb. 314. pl. 25. bj 
Hill. 19 & 20 Car. 2. B. R. Robeley v. Lan Alton. | -" 
4. An information was for perjury in ejed ment, the defend- | 245 
n- ants juſtify upon not guilty; and now upon evidence to prove 1 
e in this perjury, one was produced to prove 20/ot 97; e, fence dend, «1 


Con U 2 Y [ſrvore 


e eee eee eee Ar 


Evidence. 


ſcuere upen the firft trial, and it was allowed. Per 2 Juſtices 


againſt Keeling Ch. J. Raym. 170. Mich. 20 Car. 2. B. R. 
T. aylor v. Brown. 

5. Depoſitions of witneſſes before commit i oners in Chancery are 
. to be allowed as ſufhcicnt evidence to convict one of perjury, 
. Comb. 38. Mich. 2 Jac. 2. B. R. Che King v. Baſpole. 

464 Upon an information of perjury in aa athdavit in C. B. 
my before commiflioners in the country in a cauſe there, 
copy of the affidavit produced, and proved to be made uſe of by 
his: upon a motion in the cauſe was held to be good evidence; 
but a copy of an affidavit only produced againſt a man, without 
proof that he made it, ufed it, or was concerned i in the cauſe 
will not do. Show. 397- Trin. 4 W. & M. K. v. James. 
In an indictment in perjury 2% ar. anſaver in Chancery ; 
ruled firſt, that the complainant | in Chancery is no witnefs pend- 
ing the ſuit. 24%, That if the bill be diſmitled he is a witneſs. 
zh, The 6:7/ being taken off the file, it is no evidence, for it :s t 
c record after it is taken off the file. 47hly, Though the bill taken 
off the file be no evidence, vet a copy of the bill made aohen Ae bi 
v0 upon the file was read. 5thly, There being but the oath ot 
the proſecutor, and ſo oath againſt cath, the ant was ac- 
quitted. Skin. 327. pl. 6. Mich. 4 W. & M. Fanfllaw's 
Caſe. 
8. In an indictment of perjury before Holt Ch. J. at Guildhall 
ruled in evidence, Firſt, That though the perjury be aſſigned in 
an affidavit made at Serjeant's-Iun ; yet it is good if it be in Cheap- 


| fede, or any other place within the ſame county. 2dly, That it ought 


to bs proved that the afhdavit was read, and uſed againſt the. party. 


for without uſing it the bare making of an afhdayit, without pro- 


ducing and uſing it will not be ſufficient. Skin. 403. pl. 39. 


Mich. 5 W. & Min B. R. The King and Queen v. Taylor. 

9. A falſe oath any way cauduci ve to the matter in NN te, or a guide 
ts the jury, though it be but circumflantial, is perjury. 12 Mod, 
142. Mich. ꝙ W. 3. King v. Griebe. 

10. If it be matter that N ts the diſcovery of truth, though 
but a circumſtance, as ti:at ſuch a one wwre a blue coat whereas he 
re a red, it is perjury ; but if he tell an wpertinent fory nothing 
e the purpsſe, then it is not fo. 12 Mod. 143. Mich. 9 W. 3. 
King v. Griebe. 

T7. Ya man {peaks to the credit of a witneſs, which is not di- 

rectly to the iue, yet if kalſe, that is perjury. 12 Mod. 142. 
Mich. g W. 3. 

12. At a trial, the queſtion was upzn money lent, and it being 
objected, that it was improbable, the plaint 5 be: ng a cautious man, 
Huld lend fur hb a fur i a nie; a witneſs Was produced to 
prove that he had lent a greater ſuin to a perſon then in Court 4virb- 
vat a mote, which perſon ſevore he did nat, and upon motion 
to file an information of perjury againſt him for the oath, 


Court held it reaſonable. 12 Mod. 142 Mich. 9 W. 3. King 
v. Griebe. | 
13. Man- 
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Evidence, 


i). Mandamrus to admit Morris to the freedom of the city of Lin- 
elu, he having ſerved ſeven years apprentice, which the mayor re- 
fuſed, becauſe he would not take the freeman's cath, he being a 

uaker, but offered to make a ſolemn aihrmation according to the 
late act, 7 V. 3. cap. 34. And the Court were of opinion, that 
he ought to be admitted on his ſolemn athrmation ; for the office 
of freeman is uo place of profit or office in the government within 
the ſtatute ; by his ſerving the apprenticeſhip he had a right in 
the freedom, and his admithon whereunto the taking of an cath 
7s nst effential ; but only by cuſtom; and the intent of the act was, 


1245 


Carth. 448. 
Paſch. 15 

W. 3. B. R. 
The King 

v. Maurice 
Mayor of 

Lincoln. 


that unleſs in thoſe cates excepted by proviſo, the affirmation of L 245 


a Quaker ſhould be as available as his oath ; and though it was 


returned in this caſe, that every freeman had the liberty to run a 


cow upon the common within the faid city, yet that will not 
alter the caſe. 12 Mod. 190. King and Morrice v. the Mayor 
and Commonalty of Lincoln. = 

14. To convict a man of perjury a probable evidence 1s not 
enough; but muſt be a /rong and clear evidence, and more nume- 
rous than the evidence given for the dejendant, tor elſe it is only oath 


againſt oath. Per Parker Ch. J. 10 Mod. 194. Mich. 12 Ann. 


B. R. in the Caſe of Q. v. Muſcot. 

15. A perſon euere that he ſaw and read ſuch a deed, and 
zt proved on the trial to be only the counterpart which he ſaw, and 
yet held no perjury, becauſe only a mifiake. 10 Mod. 195. a 
caſe cited by Parker Ch. J. in Cafe of Q. v. Muſcot. 

16. Parker Ch. J. held that perjury may be committed in c:r- 
cumſlantial matter; but it mutt be a very material circumſtance, a 
circumſtauce of that weight, that without it he could not hope to find 
credit with the jury. 10 Mod. 195. in Caſe of Q. v. Muſcot. 

17. In an indid ment for perjury in an anſwer in Chancery, 
though at common law, yet the falſe oath muſt be voluntarie & 
corrupte, and therefore i? it appeared that the falſe ſwearing was 
in a point not material, it was an evidence that the oath was not 
corrupt, and fo it was determined in the Caſe of the KING v. 
MusxeT in Ch. J. Parker's time, upon which the defendant 
was acquitted z and that to convict a perſon of perjury there 
muſt be more evidence than a ſample oath, otherwiſe it would 
be only oath againſt oath. In this caſe e perjury was alledged 


1 be in anſaver to a bill filed ſuch a term, and the copy of the bill pro- 


duccd was an amended bill by order of the Court of a ſubſequent 
term, objected, that this was not the bill to which the anſwer 
was put in, for that was to the original bill, ſed non allocatur, 


for the amended bill is part of the original bill, Coram Eyre and 


Forteſcue J. apud Weſtminſter. Mich. Vac. 6 Geo. The King 
v. Waller, | 
LT. b. 89] Poſſeſſion. 


1. The law does ever favour poſſeſſion as an argument of right, 
and does incline rather to long poſſeſſion without ſhewing any 
dced, than to an antient deed without poſſeſſion; and after a long 
Paſſeſſion omnia preſumi debeant * e acta. 2 Inſt. 118, 362. 
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Evidence. 


2. Poſſeſſion of ſixty- nine years makerh no title in law t9 a com- 
mon, if the commencement the rea can be ſheared ſince the time of the 
reign of R. 1. but the ſaid long poſleſhon is great evidence, and 
a ſtrong preſcription of the right of common, & ſtabitur 
preſumption: donec probetur in contrarium, 2 Init. 477. 2 Mod, 
277, 278. 


3. In ejectment on a trial at bar, the ſtatute of limitations 


was inſiſted on; and this point was ruled by the Court, That 
the poſſeſſion F cue jointenaut is the poſſeſſion of the other, ſo far 
as to prevent the ſlatute of limitations. 1 Salk, 28 5. pl. 19. Hill. 
2 Ann. B. R. Ford v. Grey. > 

4. Ejectment at Launceſton Summer Aſliſes 1732. Coram 


Forteſcue A. that where in order to remove an objection of 


twenty years poſſeſſion, evidence was given of an entry about 
fifteen or fixteen years back, this bare entry is not /ufacient, unleſs 


ſomething mere avas done, or there had been ſome proceedings 


after it. | | h 
5. Where the tenements of a manor are fold to ſeveral perſons, aud 
the menor divided into parts, the enjoyment is the proper evi- 


. dence to whom parts of any of the waſte of manor do belong. 
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rt Mod. 
108. pl. 4. 
Paſch. 

75 Ann. 

B. R. the 
S. C. the 
Court ſcem 
to incline 
that the pre- 
ſcription was 
not ſu. 
£ently laid. 


Coram Pengelly Ch. B. at Exon Lent Aſſiſes 1729-30, 
CT. b. 90] Preſcription, 


1. Where feveral interruptions are proved to be made, it is an 
evidence agan/? the cuſtom. Ley. 56. Trin. 7 Jac. in Borough of 
Doncaſter's Caſe. 

2. The defendants preſcribed for common for all cattle, Ec. at 
all times of the year. In the evidence it appeared e ſbecp were 
excepted for ſome time in the year; Reſolved per Cur. that they 
had failed in the preſcription, and the evidence did not maintain 
the plea; and that the preſcription ſhould have been ſpecially 


pleaded with this exception. Carth. 241. Paſch, 4 W. & M. in 


B. R. The King v. the Inhabitants of Hermitage, &c. 
3. A preſcription is capable of proof by ſhewing an uſage of 
ſuch a thing by antient witneſſes, which is an evidence of a 


preſcription; per Holt Ch. J. 12 Mod. 683, 684. Hill. 


12 W. 3. 

4. U pon an iſſue whether the tenentes occupatores ought to re- 
pair a fence (which is a thing not of common right} though by 
tenentes is meant owners of the fee- ſimple, and by occupatores 
thoſe that claim under them, and the prefcription is only an- 


nexed to the tenentes, yet it will be good evidence on a traverſe 


of preſcription, that the tenants for years have from time to time 
fenced and repaired, for perhaps the eſtate has not ſince time of 
memory been in the poſſeſſion of the very owner of the fee. 


1 Salk. 336. Mich, 9 Ann. B. R. Starr v. Rokeſby. 


BY RE A Ee 


Evidence. 


[T. b. 91] Priority of Birth, 


1. A man hed eight ſons, the three laſt were all born at a birth. 
Oueſtion on cjectment, which was the eldeſt? They were bap- 
tized by the names of Stephanus, Fortunatus, and Achicus. De— 
clarations of the father were proved, that Achicus was the 
youngeſt, and he took theſe names from St. Paul in his epiſtles. 
The fon of Fortunatus was leſſor of the plaintiff and e contra, it 
was proved from the declarations of one M. F. who was a re- 
lation and at the birth, and upon the birth of the ſecond child tos a 
ſtring and tied it round the arm to know the one from the other, &Cc. 
Objection was made, that the declaration of this woman was not 
evidence ſeeing it was ſince the death of the fifth ſon (the ſaid 
Stephanus, and all the other ſons dying before him without iſſue) 
when there was a diſcourſe about this matter, but what this ⁊uo- 
man ſaid ſoon after the birth as allgaved in evidence, when there was 
710 profpeft of a controverſy ; per Reynolds Ch. B. at Devon Allites 
Lent 1731. | | | 
5 LT. b. 92] Rape. 


1. A woman's poſitive oath of a rape without concurring cin- 
cumſtances is ſeldom credited. If a man can prove himfelf to be 
in another place, or in other company at the time ſhe eharges him 
with the fact, this will overthrow her poſitive oath; ſo if the is 
wrong in the deſcription of the place, where it was impoſſible the 
man could have acceſs to her at that time; as if the room was 
locked up, and the key in the cuſtody of another perſon, this will 
take off much from her evidence ; and I remember one particular 
_ caſe at Hertford ailiſes, where the woman depoſed, that a gen- 
tleman raviſhed her in a pond that was dry at that time, and the 
priſoner brought evidence to ſhew, that the pond was then 
full of water, and upon this the jury acquitted him. 5 Read- 
ings on the Statute Law, 49. 


247 


LT. b. 93] Records. L 


1. It was agreed clearly, that the Court, for reaſonable cauſe at A record 


their diſcretion, may permit any matter to be thewn to prove a re- 


cord. Aleyn 18. Trin. 23 Car. B. R. Wright v. Pindar. 


muſt be 

pleaded ſub 
pede figilli, 
or elſe the 


Court cannot judge of it, but if a record be given in evidence, though it be not ſub pede ſigilli, the 
jury may find it, if they have any other good matterof inducement to prove it. Per Roll. J. Sty. 22, 
34. S. C.—Hardr. 120. Arg. cites S. C. That in evidence to prove to a jury a diem clauſit extremum 
cat of the Exchequer, the record itſelf could not be found, but a warrant for it, and an entry of it in 
the docket book was proved, and upon demurrer it was adjudged no evidence, becauſe a recoid cannot 


de proved but by itſelf, 


2. In ejectment upon a trial at bar for lands in antient de- 
meſne, there was proof given of a recovery ſuffered in the Court 


Mod. 11 Te 


pl. 17. 
Green v. 


of antient demeſue to cut off an entail a long time ſince, and that the Proud, S. 
1 


14 Paſclſion 


248 Evidence. 


C. vutthere feſſe en had gone accordingly, but the recovery itſelf was loſt, and 
3 1 no copy of it was produced; but the Court admitted other proof 
emp/tica- of it to be-ſuſſicient, and ſaid, at if a record is lit, it may be 
tion fe- proved #9 a jury by evidence, as the decree in the reign of H. 8. for 


i e, tithes in London is loſt, yet it has been often allowed that there 


| but not was one. 1 Vent. 257. Paſch. 26 Car. 2. B. R. Anon. 


proved 2 * "IP 
true copy, becauſe jt was antient, and ſaid that the Court-Rolls were burnt at Baſing-houſe in the 


So tne de- 3. The matter of a record laſ may be proved by other evidence, 
h 5, cited per Holt Ch. J. as the caſe of the Univerſity of Oxford for 


time tor 


| tithe is loſt, a Preſentation by conviction of recuſancy of Earl of Salop. 


yet it his 1 Salk. 285. pl. 16. Mich. 12 W. 3. B. R. in the Cafe of 
been oſten Thurſton v. Slatford. ö 


allowed that 
there was one. Vent. 251. Anon. 


CT. b. 94] Rector of 2 Church. 


1. In ejectment for a rectory, the leſſor of the plaintiff, after - 


his proving his admiſhon, inſtitution and induction, muſt like- 
wiſe prove his reading the articles, and his ſubſcribing them, and 
his declaration in the church of his full and free aſent and conſent 
to all things contained in the book of common prayer, and that this was 
done within the time limited by the ſtatute. Sid. 220. pl. 8. 
Mich. 16 Car. 2. B. R. Snow v. Phillips. 


II. b. 95] Releaſe 


1. A deed of feoffment may be given in evidence as a releaſe, if 
it be avithout livery. Clayt. 32. pl. 55. Alliſe Auguſt, 11 Car. 
Ballard v. Sitwell. 

2. If award be, that a general releaſe to the time of award 
may be given, a releaſe to the time of the ſubmiſſion is a good gene- 
ral releaſe. 12 Mod. 8. Mich. 4 W. & M. Anon.. 

3. In indebitatus aſſumpſit, and non aſſumpſit pleaded, de- 

fendant produced in evidence a deed of compoſition which plaintiff 
had ſigned to take 7s. in the pound, and a receipt of the money which 
was paid to him, and in this deed var a covenant from the creditors 
that they would upon being paid releaſe, & c. Per Ch. B. Rey- 
nolds, this being a covenant to releaſe, is not to be as evidence 
of a releaſe, which he would have allowed; for what diſchargeth 
the promiſe or debt may be given in evidence, and this differs 


from a covenant not to ſue, which in the Player's Caſe, Clayton 


L 249 ] v. Kinaſton, was held to amount to a releaſe; and he ſaid 
| the acceptance of the 76. in the pound was a ſatigſaction, and 
laintiff ought not to recover. Devon Aſſiſes, Lent 1731. 
King v. Hill. | 
4. Non eſt factum was pleaded to a releaſe made to A. and B. 
and now to prove this decd it was given in evidence, that A. 
formerly in an action with him had pleaded this releaſe in bar, — 
: | at 


— S+ i... RR 


oohe. 


Evidence. 


that the releaſe was entered upon the record in hec verba, and 


now that record was thewed forth and rad, being proved to be 
a true copy; and this was admitted for proof of this releaſe. 
Clayt. 62. pl. 108, July 1638. before Barkley Judge of Aſſiſe. 
Anon, 


LT. b. 96] Reputation of being Part, 


1. E. 6. granted the manor of E. &'c. cum pertinentits & omnes 
terras, beſros, Sc. { antehac cognit', ufitat', accept? & reputat', ut 
membrum vel parcel manerii pradict“) on a writ of intrufion for 
woods, the defendants pleaded this grant, and averred that the 
ſaid woods of L. and S. &c. ad tunc et antea fuerunt reputat“ ut 
parece maner prædict demur' & gudic pro regin' z for as to 


the objection that (ante hac is uncertain as to the time, 


when parcel, whether 10, 20, or 100 years, &c. Per Cur. 
it refers to the poſſeſſion and time paſt, and there being 
no former time or poſſeſſion mentioned, it ſhall refer to the 
laſt time poſſeſſion paſt in the crown. Yet the word repu- 
fat” awas too uncertain to be referred as it is here pleaded, 
awithout ſaying that it had been time out of mind parcel; and is not 
like caſes of common fame and voice to arreſt a perſon ſuſpected, 


or for the reputation of an infant baſtard, which are things 


perſonal and tranſitory, and as a ſmall time may induce and 


make a reputation, ſo it may deſtroy its continuance ; it is 
a thing of common right, and doth not oppugn any verity, but 
to make things of inheritance to be reputed parcel of a manor, 


when in truth they are not parcel i fue & jure; this is 


againſt common right, and cannot be induced without a pre- 
ſcription. Common appendant is created at the time of the te- 


nure, and ſo need not be claimed by preſcription as common 


appurtenant muſt, which can have no effect, nor be claimed 
but by preſcription. But if the defendant made it iſſuable by 
pleading that theſe woods were, and had time out of mind been 
reputed parcel, &c. though in the caſe of a common perſon proofs of 


ſuch an iſſue may be by vulgar and common reputation of the people of 


tbe will, or of other wills, Fc. yet in the caſe of the king the evidence 
muſt be by matters of record or writing, as by expreſs valuation 
thereof between the prince and the ſubject in the particulars of 
the purchaſe, or in the ſurveys and books of accounts of the au- 


ditors, receivers, bailiffs, &c. always entered and anſwered in 


the rolls as parcel of the manor. Co. Ent. 380. b. 381. The 
Queen v. Wilkin and Imber. | 


2. Bargain and ſale of the chaſe of IF. with all profits thereunto - 


belonging, or therewith uſed, or reputed, or known as part 
2 ; the queſtion ⁊bac, whether certain woods lying on one fide of 
the chaſe paſſed ; the evidence was, that they had been ſevered from 
the chaſe by a hedge, and ſometime the demeſnes of another lord, than 
he who owned the chaſe, but on the other ſide the evidence was, 
that She deer had uſed to browſe in theſe woods for the ſpace of GO years, 


and that the keeper of the chaſe had his walk there for ſo long time; 


adjudged that though they thall not paſs by thoſe words (all 15 
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his chaſe of W.) yet they ſhall paſs by the enſuing words {or re- 
puted, &c.) for the uſage for to long was ſufficient to ground 4 
reputation, that they were parcel of the chaſe. 2 Sid. 1. Mich. 
1657. B. R. Dodiworth's Cafe. | 
FEM. | 3. In a ſpecial verdict in ejectment, the cafe was, there were 
3g ' * + ande, which in truth were not parcel of the manor, and yet were 
C. adjudged Yeputed as ſuch ; and a grant was made of the manor, and all 
3 lands reputed parcel thereof; the jury found that zheſe lands 
rh ng 425, Were formerly parcel of the mangr, but divided from it, and after- 
An argu- wards united again to it, and in the poſſeſſion of him 4awho held the 
ment pre- manor, and have fince been demiſed by copy of Court-roll ; and per 
v=o 4 Curiam, theſe are great marks of reputation, and therefore the 
S. C. in a lands ſhall paſs; but if the jury had found that the lands in 
2 4 0 queſtion had been reputed parcel of the manor and had found 
* if. 20 more, it would not have paſſed; becauſe the reputation 
take in the 10 found might be intended a reputation for a ſmall time, ſo re- 
writ it puted by a few, or by ſuch as were ignorant and unſkilful. 


m—_—_ Mod. 69. Paſch. 26 Car. 2. C. B. Lee v. Brown. 


record not 
deing removed, and fo it never was argued, 


4. Conflant reputation ſhall be allowed proof of marriage and 
orders. Per Holt Ch. J. Cumb. 202. Paſch. 5 W. & M. in 
B. R. Dr. Harſcot's Caſe. 


CT. d. 971 Requeſt. 


1. If three aſſume to pay or give, &c. upon requeſt, &c. if 
the requeft be made to one of them it is good. Noy. 135. Brecr- 
ton's Caſe. | 


2. It was ſaid by Wylde Recorder of London, and not denied 


by any one, That on a ſpecial requeſt alledged in the decla- 
ration, that a requelt at any other time, though feveral years before 
may be given in evidence; but on a /epius requiſit', it was agreed, 
that a requeſt any lime may be given in evidence. Sid. 268. 
pl. 19. Trin. 17 Car. 2. B. K. King v. Bray. | 


CT. b. 98] Reſignation. 


1. In a quare impedit it was reſolved and agreed by all upon 
evidence at bar, 1ſt, I hat a reſignation to 4 proftor does not 


make the church void, until it be accepted by the biſhop and ac- 
knowledged before him; ſo that a preſentation in the mean 
time was void. 2d, The ſpecial verdict finds an inſtrument. 


under the ſeal of the biſhop upon which was indorſed, that the re- 
ſignation was acknowledged and accepted by the biſhop ; yet 
that is no abſolute finding that it was a reſignation in facto. 
Noy. 147. Smith v. Foaves. | 
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DT. b. 99] Retainer of a Chaplain. 


1. Having ſeen the retainer under the hand and ſeal of the peer 
© that: gives the qualification, is good evidence of the retainer. 
Litt. Rep. 1. Hill. 2 Car. C. B. King v. Frankwell. 

2. But a copy of the retainer entered in the Faculty Office was not 
allowed. Litt. Rep. 1. Hill. 2 Car. C. B. King v. Frankwell, 


TT. b. 100] Reviver of Promiſes. 


In aſſiumpſit, upon non 7 infra ſex annos pleaded, the 
evidence was, That after the ſiæ years the defendant aſſumed to pay, 


F the plaintiff would come to account; and it was ruled by Holt 
Ch. J. at Hertford, Lent Aſſiſes 1701, March 25, that this did 
not revive the promiſe, becauſe it was not an actual promiſe. 


1.d. Raym. Rep. 741. Sparling Executor of Sparling v. Smith. 
CT. b. 101] Revocation. 


1. Upon a trial at bar, the plaintiff made title by an act of 
parliament, 16 & 17 Car. 2. the defendant's defence was upon 
a proviſo in that act, which ſaved all rights to the King, and 
eſtates before 1639, made with power of revocation by Sir Robert 
Carr the father, and then not actually reyoked. The defendant 
would have ſet up a ſettlement made before that time, and proved 
it ſealed and delivered before that time; and to prove that it was 
not actually revoked by Sir Robert Carr, offered an abſtract of 
the deed, and a caſe made upon it, with an opinion all under 
the hand of Mr. Juſtice Ellis, with the depoſitions of Mr. Juſtice 
Ellis in Chancery, in a caſe between Sir Robert Carr the fon and 
his mother, wherein it appears to be a deed in force after Sir 
Robert Carr's death, though now cancelled and cut in pieces 
yet the Court refuſed it as evidence, and would not allow the 
deed to be read. Skin. 205, Mich. 36 Car. B. R. Scroop 
y. Carr, | 0 


IT. b. 102] Right of Soil. 


1. The Court ſeemed to incline that the ſoil of a path way 
belonged to him ht had the land on both fides, and that is the caſe 
as well of a highway as of a path way; and it is good evidence 
to prove ſuch matter, auh hath uſed to cut dowwn the trees, or cleanſe 
rhe way. Cited 2 Le. 148. pl. 182. Trin. 30 Eliz. B. R. in 
Caſe of Berry v. Goodman, 


8 LT. b. 103] Riot. 


1250 


1 


1. To make a perſon guilty of a riot, there muſt appear to aSatk. 354. 


be an wnlawful affembly of three or more perſons, with intent to do 
| a 


pl. 3. . . 


1 n 
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an unlawful af? hich muſt be done. Arg. and agreed per Holt 
and Powell J. 11 Mod. 100. 102. pl. 8. Mich. 5 Ann. B. R. 
Queen v. Solely & al. | 


T. b. 104] Sale by a Sheriff, 


1. In an cjectment upon a ſale by the ſheriff of a term for years on 


F. fu. it is net neceſſary to produce a copy of the judgment, as in caſe 


of an elegit or outlawry, for in this latter caſe the exigent and 
judgment mutt be produced. Devon. Lent 1711. Coram Powys. 


LT. b. 105] Scienter. 


I. Giving a party notice of a dog uſed to bite ſheep is ſufficient to 
ſupport the ſcienter, if any damage afterwards happens; Co- 
ram Baron Cummins at Taunton Aſſ. Hill. Vac. 1727-8. 


[T. b. 106] Seats in a Church. 
1. In an action for a diſturbance as to a ſeat in the church, the 
e 


plaintiff ought to prove the reparation in evidence, though he does 
not alledge it in his declaration, and becauſe he did not do it the 


iſſue was directed againſt him by Hale Ch. B. For it appeared 


vens's Caſe, 


232 J 


Med. 122: 


pi. 28. 
Anon. but 
S. — 


by the evidence, that the pariſh had built and repaired the ſaid 
ſeat. Sid. 203. Paſch. 16 Car. 2. at Wincheſter Aſſiſes, Ste- 
p | 


CT. b. 167] Seiſin in Fee of the King and others. 


1, Upon iſſiie, that the King was not ſeiſed of B. tempore con- 
ſectionis litt. patentium in dominico ſuo ut de feodo, it is good 
evidence, that the King made a gift in tail of B. to A. remainder to 
C. in tail, and that after A. being attainted of treaſon, the King was 


feiſed if B. and continuing in poſſeſſion after A."s death without iſue 


made the letter patent; for by the death of A. without rue, the 
remainder veſted immediately in C. and his entry being ſaved to 
him by the general words of 23 H. 8. cap. 2. And the King 
having only the reverſion in fee in him at the time of the grant, 
cannot be ſaid ſeiſed in dominico ſuo ut de feodo, though there 
was a rent and tenure incident thereto. Dy. 100. Culpeper 
v. Buſh. | | 

2. Seiſin of tenant to the præcipe being in an ancient recovery was 
allowed without proving. Per Hale Ch. J. Mod. 117. pl. 17. 
Paſch. 26 Car. 2. B. R. Green v. Proude. | | 

3. Recovery of damages in caſe for diſturbing of an office does 
not give ſeiſin to maintain afſiſe of the office. 2 Lev. 108. Trin. 
26 Car. 2. B. R. Cragg v. Norfolk. | 

4. On iſſue of ſeiſin in fee, prof of a receipt of rent of fix years 
ſeemed not ſufficient evidence of that ſeiſin, but no one appear- 


Z © o. £5 3. Eh Eh Plc fe £. nl 
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ing on the other fide, Prat Ch. J. left it to the jury, who found 
accordingly. | | | 
| [T. b. 108] Settlement. 


1. Plaintiffs were the defendant's ſiſters children, and on a 
bill againſt defendant (being an infant) to diſcover a deed, the 
queſtion was, If defendant's father had ſettled lands on plain- 
tiff's mother. — The proof was, that about two years before her 
marriage he had put her in paſſeſſion of theſe lands, and had ar- 
licled on her ſaid marriage 1% ſettle them on her, and her heirs ; 


. and the defendant (then an infant dba a witneſs to the articles. 


But though there was no other proof of ſuch deed of ſettlement, 
yet the Court decreed for the plaintiff. —But it was conceived à 
hard caſe to decree an equity on a deed, which had no other 
proof. N. Ch. R. 94. 16 Car. 2. Kingſton v. Manwarring. 


LT. b. 109] Simony. 


1. Upon a long ſpecial verdict, the queſtion came to be this, 
Whether or no a /ale of an advowwſon with a covenant to preſent ſuch 
a perſon as the bargainee ſhall :2minate be a fimoniacal contract, the 
church at that time being full of an incumbent by ufurpatton, and @ 
quare impedit then pendant to remove him, and by which he is 
afterwards removed. The Court ſeemed clearly to hold that it 
was ſimony; for that the preſentation by uſurpation being 
avoided, the church ſha!l be now ſaid void from the death of the 
laſt incumbent, and fo pleaded without taking notice of the 
uſurpation, which was al mere nullity, and the judgment is an 
eſtoppel for all men to ſay the church is full; and if the church 


ſhould be ſaid to be full upon an uſurpation, that this would be 
4 means to elude the ſtatute; for then it is but getting one to 


uſurp, and the patron may ſell the avoidance to whom he 


pleaſes, and then bring a quare impedit, and remove the uſur- 


pation, and ſo the grantee come in. Skin. go. pl. 7. Hill. 
37 Car. 2. C. B. Walker and Hamerſley. 2 

2. A bond was produced conditioned to pay 100 l. a year generally, 
and they ſaid, that an action of debt was brought upon it; where- 
upon A. the obligor brought bill in Chancery to be relieved againſt 


it, by which he diſcloſed its being entered into for a ſimaniacal cauſe, 


to which it was anſwered in Chancery by the obligee, that A. 
was preſented by C. but it appeared, that C. who prefented A. 
acted as ſervant for B. the obligee who was the patron. And upon 
producing the anſwer and other proceedings on the bill, Ld. 
Ch. J. Bridgman admitted the bill in Chancery for evidence; 
but had no proceedings been upon it, he would not have 


allowed it. Sid. 221. pl. 8. Mich. 16 Car. 2. B. R. Snow ev. 


Philips. 
3. An incumbent promoted by ſimony in the civil æuars when 
there were no biſhops, and conſequently no adminiſtration and juſ- 
0 | | tificaliony 
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tificotion, as the old ſtatute appoints; yet this was held to b- 
ſunony. Sid. 221. Snow v. Philips. 5 
4. No evidence of ſimony ſhall be given, unleſs the party ſup- 
oſed to be guilty of it be then living, or were in lifetime con- 
victed of the ſaid ſimony at common law, or in ſome eccleſiaftical 


Court. 1. M. cap. 16. ſec. 2. 
[T. b. 110] Sola & ſeparalis Paſtura: 


1. It would not be ſufficient to prove an uſage for the ſole 
paſture to ſhew, that the zenant; had only fed it, unleſs it were 
proved alſo, that the rd had been appaſed in putting in his cattle, 
und the cattle impounded from time to time; per Hale Ch. J. 
Vent. 165. Mich. 23 Car. 2. B. R. Hoſkins v. Robins. | 


[T. b. 111]. Solvit ad Diem. 
1. Upon riens arrear, payment before the day is good evi- 


dence to maintain the iſſue, for thereby the debt is ditcharged ; 
contra when it concerns an act to be done, for an act at one day is 


not an act at another. If an executor pleads payment at the day 


by himſelf, payment before the day by the teſtator is not 
ſulfcient, though it diſcharges the duty at the day. Dal. 48. 
pl. 7. Anno 5 Eliz. Anon, | | 
2. Upon iſſue of payment according to the condition, the 
condition was, That if the obli gor world pay 10 l. immediately after 
the obligee ſhall enfecff him of a mill, &c. it is no evidence that he 
paid 5, I. befere and 5 l. after, for the money was no duty till the 
feoffment, and ſo it cannot be intended parcel of that ſum; 
contra where a certr:in day is limited, for then it is a duty before 
the day. On plea of payment at the day the jury find payment 
before, and good, becauſe payment before is payment at all 
times. Dy. 222. b. pl. 22. in marg. cites Trin. 9 Eliz. Anon. 
3. In debt upon a hend of 40 l. for the payment of 201. at a 
day and place certain; the defendant pleaded that he had paid the 
ſaid 201. according to the condition, upon which they were at rue, 
and at the niſi prius the defendant gave in evidence, that he hor! 
paid the money to the plaintiff befere the day, and that the plaintiff 
had accepted , it, all which matters the jury found ſpecially, ans 
referred the fame to the juſtices. And it was ſaid by the whole 
Court, that that payment before the day was a {uthcient diſcharge 
of the bond; but becauſe the defendant had not pleaded the 
fame ſpecially, but generally, that he had paid the money ac- 
cording to the condition, the opinion was, that they muſt find 
againſt the defendant, for that the ſpecial matter would not 
prove the iſſue; and the Lord Dyer Ch. J. ſaid, That the plain- 
rf *s counſel might have demurred upen the evidence. Godb. 10. 


Mich. 24 Eliz. C. B. Anon. 


4. If a bind be of 20 years ſanding, and no demand provid 
thereon, or goed cauſe of ſo ling forbearance ſhcawwn upon a ſolvit ad 
| diem, 


Evidence. 


diem, Holt Ch. J. ſaid he ſhould intend it paid; a fortiors on a 
note, if it be any conſiderable ſum. 6 Mod. 22. Mich. 2 Ann. 


B. R. Anon. 


LT. b. 112] Submiſſion to Arbitration. 


1. In aſſumpſit defendant pleaded a ſubmiſſion of all matters 
7:1 difference to arbitrament, and award, &c. The plaintiff de- 
nied the ſubmiſſion modo & forma, iſſue was joined. The evi- 
dence was a ſubmiſſion of all matters touching accounts, and be- 
cauſe plaintiff could not prove other matters in difference but 
matters of account, it was allowed good evidence, and he wzs 
nonſuited. Allen. go. Mich. 24 Car. B. R. Johnſon v. Rawle. 


LT. b. 113] Such Liberties. 


1. Where the vill of L. claims liberties by grant of the King 
by theſe words, ſuch liberties and franchiſes as the will of N. has, 
&c. they ought to thew record or preſcription proving what liberties 
and franchites N. has, and then well, as it ſeems there. Br. 
Patents, pl. 31. cites 20 E. 3. and Fitzh. Avowry 129. 


[T. b. 114] Surrender of Leaſe, Office, &c. 
1. In the Caſe of Jay and Rider, as it was told me, Wynd- 


ham faid, that contract by truſlee to maze a new leaſe is a preſent 
ſurrender of the old leaſe of ceſtuy que truſt, being by his 
aſſent z which Foſter and Twiſden doubted ; but all agreed ſuch 
contract to be good evidence to a jury of a ſurrender z and it 
was ſo found by verdict. 1 Keb. 285. pl. 23. Paſch. 14 Car. 2. 
B. R. Anon. 8 | 5 


teaſes expired, leſſee employed friends to take new leaſes of ſucceeding prebendaries in t 
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This was a 
leafe grant- 
ed in King 
Edward 


6th's time 


for 99 vears 
by a preben- 
dary, to 
commence 
after other 


ruſt for him. 


The queſtion was, whether this was a furrender of the antient leate, for the Court ſeemed to think 
that it was good evidence againſt ſo ancient a leaſe. But the next day the jury came and found that 
it was not a ſurrender; and (the reporter ſays) it ſeems not realorable that a leaſe in truſt, and 
which is in another perſon, and made in majorem cautelam ſhall be a ſurrender. - Sid. 75. Gie 


(A. Cee) v. Rider, 


. J Tender. 


1. Where a fender is to be pleaded to an indebitatus afſumpſit, it 
muſt be a tempore confeftionis promiſſionis, &. and therefore if the 
money be demanded afterwards, the plea will be againſt the de- 
fendant, and then the beſt way is to pay the money into Court; 
the plea of tender is not good if alledged after a requeſt. 
1 Lutw. 227. Hill. 2 & 3 Jac. 2. Johnſon v. Mapletoft. 

2. As to tender of goods to be loaded on bzard a veel, Holt 
Ch. J. took a difference between cumberſome and portable goods. 
That if a tender be made of cumberſome goods to a ſhip, which 
is not moveable from one part of the key to the other, I am not 


bound to carry them to the ſhip-lide; but if I bring them to a con- 
| | dete u, 
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venient place from whence I may load them on board, and fer 
the ma er to fend them on board, this is a good tender. Show. 149, 
150. Paſch. 2 W. & M. Stone v. Gilliam. 

3. If rectal be averred, it is good evidence of a tender to the 
perſon, which would be good at any time of the day, becauſe 


the averring of a refuſal implies the defendant's being preſent, 
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who ought to accept it; but if the party were not preſent, 


it ought to be thewed, that he did not come, and that you were 


there, and made tender on the time of the day on which the 
law appoints it to be done; and that is the laſt time of the day 
on which it may be done conveniently ; per Holt Ch. J. 12 Mod 
531. Trin. 13 W. 3. in Cafe of Lancaſhite v. Killingworth. 


[T. b. 116] Things done at a former Trial. 


1. None can be admitted to give evidence of things done at a 
former trial, 4v:thout the proceedings thereat be proved. 12 Mod. 
555. Trin. 13 W. 3. Anon. NS 


LT. b. 1175 Tithes diſcharged. 


1. To prove a diſcharge of tithes by unity of poſſeſſion in the 
time of the abbot, and at the time of the Diſſolution two perſons 


teſtified that they had /cen a deed of appropriation of the par/onage to 


. the abbet, for which reaſon they verily thought there was a unity 


So of a mo- 
dus 2 Roll. 
R. 434. 
Trin. 21 
=. B. X. 
3gct's 


Caſe, 


of poſſeſſion at the time of the Diſſolution. But it was ruled to 
be no proof, for it may be intended not to continue, and a con- 
ſultation was granted. But they ſaid, that hear/ay thall be al- 
lowed for a proof. Cro. E. 228. Stranſham v. Cullington. 

2. On the 2 E. 6. to prove a diſcharge of tithes by unity, preciſe 
proof need not be made; but it is ſufficient to ſwear that ſince 
the 31 H. 8. it has been always reputed to be diſcharged by unity; 
or that he had commonly heard it to be ſo, or the like. 2 Roll. 
R. 125. Mich. 17 Jac. B. R. Congley v. Hall. | 

3. And in cafes of tithe to ſupport their payment evidence 1s 
ell;wwed more extenſrvely than in any other caſe. A paper 1639. 


ſigned, &c. to prove a compoſition for rabbets on Brampton. 


Burroughs by the predeceſſor of the preſent vicar, &c. was read 
by the Barons (Page hæſitante) though no direct proof that the 


_ defendant claimed under the perſon that figned it the Warren 


(that is, Burroughs), &c. it appearing that it was of an antient 
date, that the eſtates mentioned in it were as defendant now 
had, and there being proof of the hand-writing of one of the 
witneſſes, &c. But afterwards held that it was not ſufhcient to 


ſupport plaintiff's demand for the uncertainty, as that there 


might be a warren at another place, or a piece of ground ſo 
called, or the compoſition might be for other tithes arifing out 
of the warren. Hill: Vac. 1718. Gregory v. Lutterel. Books of 
accounts, memotandums, &c. of a preceding vicar may be 
made uſe of as evidence for a ſucceſſor to ſupport his demands in 


Caſe 


Evidence. 


\ 

caſe of tithes, &c. Per Bury Ch. B. and Baron Price in my 
Lord Arundel's Cafe, Wiltſhire (E. R.) and per Cur. in Sho- 
brook's Cauſe. - . 

4. Every compoſition is an evidence of the right and duty of 
tithes for which the compoſition is made, yet in the Biſhop of 
Exeter's Caſe it was held that a general compoſition may include 
a modus as well as tithe in kind where the moduſes were for ſe- 
veral matters, for ſome years they may be more, in ſome years 
leſs, and fo may be compounded for; and though this com- 
poſition continues 40 years yet the modus ſhall continue. Hill. 
6 Geo. in the Exchequer. 

F. In ſuit for tithes the defendant may prove that the plaintiff 
got his living by u, or did nat read the thirty-nine articles, &C. 
or is guilty of ſome act or omiſhon which makes his benefice 
void, or he may prove a /ea/e or grant of the tithes, or ſome agree- 
ment of compoſition, or a due decimandi, or that the benefice is 
above 81. value per ann. and that the plaintiff has accepted ansth 
loving qwithout a diſpenjution, &c. L. E. 129. pl. 100. cites 
Law of Tithes, 424, 5. | 


Cr. b. 118] Trees. L 256 J 


1. It was ruled by Holt Ch. J. at Lent Aſſiſes at Wincheſter 
upon a trial at Niſi Prius 1697-8. 1. That if A. plants a tree 
upon the extremeſ? limits of his land, and the tree growing extends its 
root into the land of B. next adjoining, A. and B. are tenants in 
common of this tree. But if all the root grows into the land of A. 
though the boughs overthadow the land of B. vet the branches 
foll;wv the ract, and the property of the whole is in A. 

2. Two tenants in common of a tree, and one cuts the whole tree ; 

though the other cannot have an action for the tree, yet he may 
have an action for the ſpecial damage by this cutting; as where 
one tenant in common deltroys the whole flight of pidgeons. 
Ld. Raym. Rep. 737, 738. Waterman v. Soper. 
; | 3. A. demiſed ground to B. which was paſture, except the trees ; 
: B. put in his catile to feed, which barked the trees. A. cannot 
a have treſpaſs againit B. Ruled by Holt Ch. J. upon a point 
} made and referred to him at the atliſes at Bury in Lent 12 W. 3. 
. upon hearing of counſel ſeveral times, though at firſt he was of a 
- contrary opinion. Ld. Raym. Rep. 739. Glenham v. Hanby. 


G [T. b. 119] Trover. 
5 1. If A. takes grods and then B. takes them from A. trover lies 
8 either againſt A. or B. Sid. 438. pl. 3. Hill. 21 & 22 Car. 2. 
0 1 Wilbraham v. Snow. Z | 
it 2. In an action of trover and converſion, and nothing proved 
of out a torticus taking of the cattle by wvay of treſpaſs, and driving them 
* ä away, and it was ruled a good ground tor this preſent action, 
1 and a converſion ſhall be intended, otherwiſe when he comes to 
Vor. XII. | | X them 
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them by trover, there an actual converſion ſhall be proved. 
Clavt. 112. pl. 191. March. 24 Car. 2. Beckwith v. Elſey. 

3. On trover in England, a converſion may be given in evidence 
in Ireland. 1 Salk. 290. Brown v. Hedges. | 

| 4. In trover, theugh the thing be redelivered, yet there is a conver 
#51, but the redelivery may be given in mitigation of damages. 
2 Lill Regr. 384. =. | 

5. Upon an action of rover brought againſt one for convert- 

ing a gold ring of the plaintiff's to his the defendant uſe, to which 

nat guilty is pleaded, it will be good evidence to prove the con- 
verſion, that the plaintiff demanded the ring, and that the defendant 
refuſed ar dented to deliver it. Brown's Anal. 14. 

6. In trover on not guilty pleaded, it appeared in evidence, 
that the deftundant was tenant by the curteſy of lands in Ireland, 
and had cut down and held the trees from off the eſtate, and that 
the rever/ron belonged to the plaintiff and two others in coparce- 
nary ; and upon a caſe made for the opinion of the Court, it 
was refolved in B. R. 7 Anne, that i local afions, as in treſpaſs 
quare clauſum fregit, the plaintiff cannot prove a treſpaſs but where 
ke lars it, nor lay it in any other place than where it is, But it is 
otherwiſe in actions 1ranſityry, as trover; ergo in this caſe he may 
lay the converſion here, and prove it to be in Ireland. L. E. 


145. pl. 7. | 
g : LT. b. 120] Truſt. 5 


1. Copyhold for three lives was granted ts baren and feme and 7. | 
S. for their ſeveral lives ſucceſſive, and by the copy it appeared that | 
the fine paid was the money of the baron and feme. Ld. C. Maccles- ; 
field decreed, that J. S. is in equity to be intended but as a truſtee 
for the baron and feme and the ſurvivor of them, and that it be- 
ing mentioned in the copy that the fine was paid by them is 
ſtrong evidence of its being ſo, which though the Court will not 


look upon as concluſive, yet any evidence to contradict it ought | oY 

to be very clear and full in order to prevail. Wms's Rep. 781, _ t. 

Fill. 1721. Benger v. Drew. g 

| 5 | d 

[T. b. 121] Vexatious Proſecution. b 

IA. Riym. 1. Caſe was brought for malicinuſly holding to ſpecial bail <vith- lo 

4 " out cauſe; the /herif*s wvarrant to the bailiff was ſaid in ſuch caſe S 
5:45. P. — to be good evidence. 12 Mod. 273. Hill. 11 W. 3. Robins v. 5 

1 Salk, 2 Robins. ga 

pl. 6. 8. C. | P, 

2. A non pf in a former ſuit is evidence of a vexatious pro- of 

ſecution. 12 Mod. 501. Paſch. 13 W. 3. Anon. | - = 

| | | bu, 

CT. b. 122] Unity of Poſſeſſion. 2 

| | | | br 

1. On a prohibition for tythet unity of poſſeſſion in the time "_ 


of the abbot at the time of the Diſſolution was ſurmiſed, and Nc 


proved 


ile 
V. 


yore 


me 


nd 
ed 
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proved it by the teſtimony of one H. and another who ſaid they 

had /eer a aced of appropriaticn of the parſonage to the abbot, for 

which they verily thought that there was an unity of poſſeſſion 

at the time of the Diſſolution ; and this was ruled no proof, for 

it may be intended not to continue, and a conſultation was 

prone but they ſaid hear/ay thall be allowed for a proof. Cro. 
« 228. pl. 17. Paſch. 33 Eliz. B. R. Stranſham v. Cullington. 


CT. b. 123] Uſage of Granting Offices by Spuritual Perſons. 


1. On queſtion whether an office had been uſually granted in Jo. 5 
reverſion, or the like by a bithop which depends upon the uſage, „ 
the evidence was, the plaintiff thewed a grant of E. 6. to one in 
reverfton, and confirmed 1 Eliz. and that 7 Eliz. the reverfrener ſur- 
rendered and took a neaw grant do him and another ; per Cur. this is 
a good inducement to believe that the office was anciently fo 
granted in reverſion, but being matter of fact it was left to the 

jury, and they found for the plaintiff. Cro. C. 279. pl. 19. 
Mich. 8 Car. B. R. Young v. Stowell. | | 

2. In an indebitatus afiumplit brought for the profits of the Carch. 273. 
office of Chancellor to the Biſhop of Landaff, which was granted Journ 

to two to hold conjunctim and diviſim, and to the ſurvivor of dis grant to 
them according to ancient cuſtom, one of them died, andthe Biſhop © tudg- 
conſtituted another againſt whom the action was brought by the 5. 8404,15 
ſurvivor ; it was held, that the /hewwing that ſuch or the /ite grants S. C. le, 
evere made fince 1 Eliz. is evidence, that ſuch were alſo made be- that fuch et- 
fore the {tatute. 4 Mod. 16, 17. Paſch. 3 W. & M. in B. R. — 
Jones v. Beau. £ two. 
5 | Show, 228. S. C. adjud ged. 


DT. b. 124] Uſury. L 


- 


1. The ſtatute of uſury mentions three things, viz. Loans, 
Bargains, and Cheviſance. An information was brought upon 
the ſtatute for an uſurious loan of money, and the informer 
gave evidence an v/tr.ous contract upon a bargain fer wares ; this 
does not maintain the information, but if the information had 
been general upon an dſurious agreement and given a Van in 
evidence, in ſuch caſe it had been good enough, becaule every 
loan is an agreement. Le. 95. pl. 125. Mich. 29 Eliz. in Scacc. 
Sir Walſtan Dixey's Caſe. | | | 

2. In the caſe of one Dalton. Where in debt upon an obli- 
gation where the ſtatute of uſury was pleaded, it was faid by 
Popham, If a man lend 100 l. for a year, te have 10 l. for the ute 
of it, If the obligor pays the 10 l. twenty days befere it be due, that 


does not make the obligation void, becauſe it was not corrupt; 


but if upon making the obligation it had been agreed, that the 10 J. 
Jhould have been paid within the time, that ſhould have been uſury; 
becauſe he had not the 1001. for the whole year, when the 10 1. 
was paid within the year; and verdict was given accordingly. 
Nov. 171, Anon. | . 

X 2 3. In 


There tande 
no proot ot a 
will in write 
ing but the 

will itſelf. 

Cumb. 298. 
not of lands 
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3. In an action for debt upon a bond, the defendant after 
oyer pleads the ſtatute of uſury, and that it was upon an uſurious 
contract &c. upon evidence it appeared, that the wwefe of the plaintiff 
uſed to lend money to be paid by the week, and that ſhe lent to the 
defendant 20 l. 7 be paid by 20 f. by the week, Oc. and 15. and 6 d. 
by the week for intereſt, and that the defendant paid e intereſt 
which amounted to 30s. when the money was lent, and that the 
wife exact᷑ed and received it; and upon this evidence, Holt Ch. J. 
ruled it to be an uſurious contract by the huſband ſufficient to 
diſcharge and avoid the obligation civiliter, though not ſuthcient 
to charge the huſband criminaliter ; and it was found for the de- 
tendant. Skin. 348. pl. 17. 5 W. & NM. in B. R. Barnett and 
* 

. Upon an uturious contract pleaded, the pre lies all upon 
4. e tor by his plea he confeſſed the debt; per Holt Ch. J. 
12 Mod. 517. Paſch. 13 W. 3. Anon. 


CT. b. 12 . 


In the caſe of a w ay, vou mult prove the cus a quo © ad 
3 and ver what land ; per Richardſon Ch. J. Litt. R. 295. 5 
Car. C. B. | 

2. In treſpaſs the evidence for the e was, that he had 
a barn, and purchaſed a way over the plaint: ffs land to that barn, 
and afterwards he berigh t other lands lying contiguous to that barn on 
the one fide, and ts a haven 6n the ether edle, and carried Carriages 
by that way to the barn, and through it over his own new pur- 
chaſed land to the haven. And by Hale Ch. B. if Ipurchaſe a gene- 
ral way to ſuch a place, I may go from thence on my own ground 
which way I leaks, though I purchaſe the ground after the w ay 
purchaſed. Trials per Pais, 7th Edit. 433. cites Summer Ailiſe, 
Norfolk 1665. Heynfworth v. Bird. 


PT. 5. % - Wk. 


1. Probaticn of a teflament before the commiſſe ſuſſices; which 
the juſtices agreed. Br. Certificate de Eveſque, pl. 30. cites 7 
Z. 4. . 

2. Probate of a will of lands is no evidence, but the will itſelf 
muſt be produced. Arg. 2 Chan. Caſes, 202. Mich. 26 Car. 2. 
Rothwell v. Huſſey. 


Per Holt Ch. J. Pulleſton v. Warburton. Mich. 8 W. 3. B. R. But where the will is 
ſo that the Spiritual Court has juriſdiction of the cauſe, the probate is at undeniable 
evidence, which ſhall conclude all others trom ſaying the 9 12 Med. 136. 


King v. 8 


3. If a will contain lands to the value of 190, „00. "et the Ec- 
cleſiaſtical Court may cite them to bring in che original to be 
* l per teſtes, and this Court ought not to prohibit them; 

ut if they will not after proof deliver back the original, * this 
ourt 
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Court will intermeddle, and a proof of tlie will cannot be by 
copy for if the original be burnt or loft, Ic. a copy of their regiſtry 
hath been often given in evidence, but a copy n copy cannot. 
Per Jefferies Ch. J. Skin. 174. pl. 3. Paſch. 36 Car. 2. B. R. 
Anon. 5 | 
4. Will exemplified under the Great Seal 1s not evidence to a 
jury in ejectment. Cumb. 46. Paſch. 3 Jac. 2. B. R. Anon. 
F. Tavs ſeveral wills may be made &f ſeveral particular things, Pal. Cates, 


, ; | 5 38. Hun- 
and one ſhall not revoke the other. Arg. agreed by both ſides. iy 5 
Show. 553. Mich. 4 Jac. 2. in Caſe of tlitchins v. Baſſet. —Noſvortky. 

S. , 


——- Hard. 375, 376. Mich. 16 Car. in Scacc. Seymour v. Noſworthy S. P. 3 Mod. 208. S. C. & 
S. P. agreed. —2 Salk. 592. pl. 1. S. C. held accordingly, and judgment aſhrmed in Dom. Proc. 


6. After teſtator's death ene ſhect ⁊bas found in one houſe and a 


eco ſheet in angther houſe, yet adjudged a good will. Cited per 


Dolben J. Cumb. 174. Mich. 1 W. & M. in B. R. cites it as the 
E. of Lſſex's Caſe. Show. 69. S. C. and 8. P. 

7. At a trial at bar it was ruled per Holt Ch. J. that if there 
are three ſubſcribing witneſſes, this is ſufficient wichin the ſtatute 
of frauds and perjuries, though por trial one of them would not 
ſvecr that he ſaw the teſtatar ſeal and publiſh his will; for other- 
wife it would be in the power of a third perſon to defeat the 
will of the deceaſed ; and therefore if it be proved to be his hand, 
and that he ſet it as a witneſs to the will, it is ſufficient to ſa— 


- tisfy the ſtatute. Skin. 413. pl. 9. Hill. 5 W. & M. in B. R. 


Sir Marmaduke Dayrell v. Glaſcock. 
8. At a trial in ejectment, Summer Aſſiſes 10 Will. 3. 1698. 
at Canterbury in Kent, upon the evidence it appeared, that a 201 


was made by William Horne 72 1647 of the lands in queſtion, 


which will was /oft, but mention «vas made of it in the katendar 
(which is the index of the regiſter , the Spiritual Court) and alſo 
in the ſeal book. A coinmiſſion iſſued in April 1648 to examine the 
executzrs upon their oaths, &c. and that being returned, probate 
was granted the 11th of May 1648, which probate was produced in 
evidence, And Holt Ch. J. allowed it to be good proof of the 
will, but he reſerved it for his further conſideration, and after- 
wards the parties agreed. But Holt Ch. J. afterwards, as well 
in B. R. as at Niſi Prius, upon other trials declared, that he held 
it to be good evidence, and that he continued of his former opi- 
nion; and he then ſaid, that without doubt the regi/ter”s book 18 
good evidence to prove a will. Ld. Raym. Rep. 731. St. Le- 
ger v. Adams. 5 | 

9. Copy of a regiſter is not evidence to prove a will. Per Holt 
Ch. J. admitted at Maidſtone Aſſiſes in Lent 1701. Ld. Raym. 
Rep. 7.44. in Caſe of Dike v. Polhill. | 

10. Book for regiftering wills with the probate, and poſſeſſion ac- 


 cerdingly, is good evidence of a will for land. Per Ward Ch, 


B. Devon Sum. Aſliſes 1705. 4 Ann. For Hale Ch. J. allowed 
the probate, and conſtant poſſeſſion in like caſe. 


11. On a trial at bar the queſtion was, whether there was a 
© 2 . will 
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will or no will? The plaintiff produced a deed indented made be- 
revcen t parties the man and hir fn ; and the father did agree to 
give the fon ſo much, and the ſon did agree t9 pay ſuch and ſuch debts 
and fums of money ; and there were fome particular expreſſions re- 
Jembling the form of a * will, as that he was ſick of body, and did 
give all his goods and chattles, Kc. But the writing was both 
Sealed and delivered as a deed, and they gave evidence that he intend- 
ed it for his laſt will, which the Court faid was a good proof of 
Bis m . F. 03- pl. 18. 
In the Cafe of Rice and Oatſield B. R. 11 & 12 Geo. 2. 
hw was tl. that where ol/ three avitneſſes to a vill denied their un 
Bands, „ that «her evidence were admitted te prove their hands, and 
bat the 'y fawv the all executed, and the witneſſes ſign their hands, 
ad hel good, and verdict thereupon. Pike v. Dadmarine. 
u. 
12. A bill to etabliſh a Wy” for land, and no natice was taken of 
tte third witneſs whether dead or not, but if living he ought to 
have been examined alſo, ſed non allocatur, becauſe this would 
have been good evidence at law, the other witneſſes proving that 
they ſaw the other witneſs ſablcride his name as a witneſs; it 
15 common practice at law, and why not good in equity ? King 
Chanc. Mich. Vac. 1725. 


T. b. 125] Witneſs intereſted, 


| The law gives the party tried his election to prove a per- 
* offered as evidence, intereſted two ways; viz. either by 
bringing other evidence t9 prove it, or elle by foveari ing the perſon 
himſelt on a voyer dire. But though he may do either he cannot 
have recourſe to both. Per Parker Ch. J. 10 Mod. 193 Mich. 


12 Ann. B. R. Q. v. Muſcot. 
(U. b. 1) Evidence. Demurrer to it. 


I: ſeems gt 1. N15 477 V R in law ſhall not be given in evidence to a 
% e e jury, but the other may demur upon it; for lay gents 
ng cannot diſcuſs matter in law, as it ſeems there; but it is not ex- 


ju may By adjudged there. Br. General Iſſue, pl. 51. cites & H. 


tire to oy 
dHubt ful 6. 33. 
Heath's Maz. 95.cites S. C.— 


Br. General 2. Upon a matter in Jaz the other party may demur in law, 

erg . for it belongs not to the lay- jury to judge thereof; but that, it 

ſſeems, ought to be ſuch a matter that the judge may take to 
be doubtful. Heath's Max. gg. cites 9 H. 6. 33. 

Heath's 3. Where the iſſue is upon ar one if the plaintiff give in 

_ "og. evidence a deed within time of mind, the defendant may demur up- 

—Otherwiſe on the evidence. Br. General Iflue, pl. 55. cites 34 H. 6. 36. 


f the deed 
be ume out of mind. or lach a decd, although i it were the King's patent, cannct be pleaded. Heath's 


Mas. L;. citct 12 IL 4.24. , I 


er to de 


Ws „ .mM _ 


— Sr... 
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4. In debt againſ an executor the defendant did plead plene 
edminiſtravit, and gave in evidence a redemption of a pledge with 
hir own money, upon which the plaintiff did demur, and by afſent 
of both partigs the jury was diſcharged, quod nota, Heath's Max. 
96. cites 6 H. 8. 2. Dyer. | 

5. And ſo ſeems experience at tnis day, that in demurrer on 
evidence the conſent of both parties is requiſite, Heath's Max. 
90. | 

6. The plaintiff in annuity by preſcription ſhewed a deed in 
evidence within time of mind ; and the defendant prayed, that the 
evidence might be entered, and he would demur upon the ſame, 
and the plaintiff would 1 agree to it, quod nota. But if the 
Court think the evidence good, the other ſide may defire the 
Juſtices to ſeal a bill of exception, which in the writ of error he 
may alledge, and not in arreſt of judgment, ex rigore juris. 
Heath's Max. 95, 96. cites 34 H. 6. 36. and Tatam's Action 
upon the Caſe, 27 H. 8. | | 

7. In debt upon a 6nd of 40 J. for the payment of 20 J. at a 
day and place certain. 'The defendant pleaded that he had paid 
the ſaid 20 J. according to the condition upon which they were at 
11Tue ; and at the niſi prius the defendant gave in evidence that he 
had paid the money to the plaintiff before the day, and that the plain- 
tiff had accepted of it; all which matter the jury found ſpecialty, 
and referred the ſame to the juſtices. And it was faid by the 
hole Court, that the payment before the day was a ſufficient diſ- 
charge of the bond; but becauſe the defendant had not pleaded 
the ſame ſpecially, but generally, that he had paid the money 
according to the condition, the opinion was that they muſt find 
againſt the defendant, for that the ſpecial matter would not prove 
the iſſue. And the Lord Dyer Ch. J. ſaid, that the plaintiff's 
counſcl might have demurred upon the evidence. Godb. 10. 
pl. 14. Mich. 24 Eliz. C. B. Anon. 

8. If a plaintiff in evidence fhews any matter in writing, en of 
record, er any ſeulenct in the HAccliſiaſtical Court, and the defendant 
offers to demur thereto, the plaintiff may not refuſe to join in de- 
murrer, but he mult do it, or wave his evidence. S if the plain- 
tiff produce on to prove any matter in ſuct upon wvhich a queſtien 
in law ariſes, if the drferidant admits their trſtimany te be true, he may 
demur upon it, for matter of law thall never be put in the mout 
of lay gents; fo may the plaintiff demur upon evidence of de- 
fendant, mutatis mutandis. 5 Rep. 104. a. Trin. 42 Eliz. B. R. 
Baker's Caſe. | 
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Cro. . 
l. 9. Mid- 
dieton v. Ra- 
ker... 
and S. P. 
per tot. Cut. 
accordingly. 
But in this 
latter cale 
of evidence 
Db witretTes, 
theother, un- 
lets he pleats 
cth, Mall 


not be compelled to join, becauſe the teſtimony is to be examined by a jury, and the evidence 15 derten, 
and may be enſoreed more or n but both parties may agree to join in demut 701 upon tuck evidence. 


9. The jury may upon their exon knowledge give a verdict with- 
out evidence. In no caſe may one demur upon evidence, unlet; 
he will admit the evidence to be true. Nor without the c 


ef the other party (as it ſeems) who according to the opinion of 


any may put himſelf upon the jury to find a verdict, which they 
4 | Day 
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may do either generally or ſpecially at their pleaſure; which if 
they do ſpecially, they avoid all occaſions of attaint. Heath's 
Max. gz. cites Fogaſſa's Caſe in which there was but one witueſs. 
10. And fo in the Caſe of Fogaſſa, the King's Attorney did 
demur upon the evidence, and that (as it there appears) whether 
the other would agree or not. But whether fo in Newſe and 
Scholaſtica's Cale. Quzre Heath's Max. 95. | 
11. Demurrer upon evidence cannot be for a thing that the 
jury may know of their own conuſance. 1 Lev. 87. Mich. 14 
Car. 2. B. R. Fitzharris v. Bojun. | | 
12. Where a judge admits that for evidence which is not, there 
the party muſt not demur ; for it he does, he admits the evidence to 
be good, but denics the effects of it, and therefore in ſuch caſe he 
muft bring His bill of exceptions ; and ſo it is if the judge awill net admit 
that for evidence avhich is evidence; per Holt Ch. J. 3 Salk. 155. 
pl. 10. Mich. 12 W. 3. Thurſton v. Slatford. | 
13)3. The judges of the Court cannot try a matter of fact in queſ- 
tion, upon a demurrer to an evidence, and therefore the plain- 
tif and defendant muſt agree upon it, and confeſs. it. Trin. 23 
{ 252 J Car. B. R. for elſe the Court will not proceed to deliver their 
opinons touching the matter in law demurred upon, becauſe if 
the matter of fact be not agreed, there can be no judgment given 
ir the cauſe, which way ſoever the matter in law fall out to 
ne,, | 
14. Demurrer to evidence need not be drawn up in form im- 
mediately, but the /ub/tance muf? be reduced ints writing awhile the 
thing is tranſacting, becauſe it is to become a record; per 
Holt Ch. J. 1 Salk. 288, 289. in pl. 26. Paſch. 7 Ann. B. R. 
in Caſe of Wright v. Sharp. | 
15. Whereſrever the evidence dees not avarrant, prove and main- 
ton the very fare thing that is in iſſue, that evidence is deſective, and 
may be demurred upon. Trial per Pais, 7th Edit. 467. lays it 
down as a rule. | 
16. On a demurrer it is the ſettled rule of the Court, that Hey 
cannot move for injunfion for this reaſon ; till the demurrer is ar- 
gued it is not certain that the cauſe is in Court. Sel. Caſes in 
Canc. in Ld. King's time, Trin. 11 Geo. 1. in Caſe of the Duke 
of Chandois v. Talbot. | ; 


(W. b) Bills of Exceptions. 


t. 13 E. 1. Weſt. 2. E. ; 
At common caę. 3i. NACTS that when any that is impleaded 

law before 7 
the ming of this at, a man might have had a writ of error for an error in law, either in reddi- 
none udicil. in redditione executionis, or in proceſſu, &c. And this error in law muſt be apparent 
1 M en for the wr it of error ſays, Quia in recordo & proceſſu, &c. error intervenit mani- 
ms. Ac. or error in fait, bz alledging matter out of the record, as death of either party, &c. 
© judgment ; now the miſchief before this ſtatute was, that when the demandant or plaintiff, or the 
tenant or defendant did offer to alledze any exception (as in thoſe days they did ore tenus at the bar} 
proying the juſtices to allow it, and the juſtices overruling it ſo as it was never entered cf record, this 
| ot | the 


1 
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the party could not aſſign for error, becauſe it neither appeared within the record, nor was any error in 
falt, but in law ; and fo the party grieved was without remedy, tor whole reliet this ſtatute was made. 
2 Init. 426, 437. 

This act does extend as well to the demandant or plaintiff as to the tenant or defendant in all 
actions real, perſonal and mixt; regularly it extend; not to a ſtranger to the record, which is net to 
come in lieu of the tenant, &c. Foe example, if the bailitf of a fra: \chiſe demand conuſance, and the 
juſtices overiule the ſame, he cannot pray the juſtices to inſeal a bill, becauſe he is no party tothe record; 
but yet one that otfered to he received, and is denied, alveit he be none of the parties to the writ, yet 
becauſe he is privy in eſtate, and to be in loco tenentis, he ſhall have the benefit of this act, and ſo it 
is of the youckee, though he be no party to the writ, becauſe he Is ia loco tenentis. 2 Intt, 427. 


3 | Albeit the 
2. before any ef the juſtices | W, 
branch ſeemeth to extend to the juſtices of C. B. only by reaſon of theſe words, et ſi forte ad querimo- 
niam deeatto juſtic' venire ſacias Dominus Rex recordum coram eo {which is by 3 of error into 
B. R. yet that is put but for an example, and this act extends not only to all other Courts oft 

record (tor upon judgment given in them a writ of error lies in B. K.) but to the cournty-court, th 
hundred and court baron, tor therci.. the Judges were more likely to err; and albeit, of judzments 
given in them a writ ot error lies not, but a writ of falſe judgment in the Court of C. B. yet the cale 


being in the ſame or greater miſchiet, the purview ot this ſtatute does extend to thoſe inferior Courts, 


2 Init. 427, —Acreed that a bill of Exceptions lies on a trial in B. R. by Weſtm. 2. cap. 31. 2 Show. 
147. pl. 127. Mich, 32 Car. 2. B. R. in Caſe of the City of London v. the Unfree Merchants. — 
Refolved per Cur. that a bill of exceptions lies not in this Court upon a trial at the bar; for the 
words are, that he ſhall have remedy coram Domino Rege, which extends not to themſelves to over- 
rule their own judgments, and therefore extends only to Niſi Prius and inferior Courts; it is true that 
in the caſe of Ex TIE ID. v. H in this Court on a trial at the bar in a Canterbury cauſe upon 2 
mandamus, there was one ſealed, but at the trial there were only two judges preſent, viz. Rainsford and 
Jones, but Jones doubte 4, althourh if they determined the matter then they could not proceed, he 
therefore did ſubmit to the Lord Ch. J. and atterwards it was fo ſtrongly doubted that they never pro- 


ceeded to any determination to is day. 2 Show. 278, 288. pl. 280. Paſch. 35 Car. 2. B. R. 


The King v. Smith. 


3. d:th alledge an exception, praying that the jt ruſtices will allow it, © 263 


"evhich i if they will not allow, ow 


not only to 
all ple: 8 dilatory and peremptory, &c. and (as has been ſaid} to prayers to he received, oyer of any 
record or deed, and the like, but alſo to all the challenges of any jurors, and any material evidence 
given to any jury, which by the Court is over- ruled. 2 Init, 427, 


if he that alledged the exception do avbrite the ſame exception, Here is ant 


exprels com- 
mandment given ta the juſtiees; and yet if one refuſe, and any of the other inſeal the bill it fufficetb, 
but ii they all refuſe it is a contempt in them all; for it lies not in the power of the juſtices that denied 
to pertorm the purview of this act to take advantage of their own wrong, and the party grieved 


may have a writ grounded upon this ſtatute to the juſtices commanding them to put their feals juxta 
formam ſtatuti, & hoc ſub periculo quod incumbit nullatenus omittatis. 2 Iuft. 427. 


5. and require that the ju uflices will put to their ſeals for a witneſs, Albeit the 
the juſtices ſpall fo do; and if one auill not another of the company d. 8 
all. yet his heirs 
: orexecutors, 

Kc. according to the caſe, ſhall have a writ of error upon this bill of exception. 2 Init. 427 


6. S. 2. And i if the King upon complaint made of the juſtices, Albeit ſome 


of nts , haveholden, 
cauf; the record to come before him, and the fame exception be not fund hae 


in the roll, and the plainniff ſhew the exception written, with the ſeal tices may 
of a FL ſlice put to, the juſtice ſhall be commanded that he appear of a — ing 5 the 
certain day, either to e V or deny his ſeal. 11) UNGET 


their ſcal, 
and acknow- 
lege it, yet the ſurer way is to follow the order preſeribed by the act. 2 lutt. 427, 428. 


. 8. 3. 


263 Evidence. 
Onthe other 7. S. 3. And if the juſtice cannot deny his ſeal they ſhall proceed te 


* * 15 5 
$46.) 5 * fudg ment according to the ſame exception, as it ought to be all;awed cr 
his ſeal, then diſal bed. | 


may the | 
plaintiff in the writ of error take iſſue thereupon, and prove it by witneſſes, for it lieth not in the 


Judge in this caſe to frultrate this excellent law made tor advancement of juſtice and right. 2 Int, 
425. 


8. In affiſe the array was challenged, becay/e the plaintiff was 

eri of fee of the fame county, ſcil. the Lord Cliftord ſheriff of 

Weſtmerland, and R. us b pany © riff andof his fee aud robes, and by 

R. was the pannel arrayed, and the country ſummoned, to which it 

was faid, that R. was theriff and ſworn to the King as ſheriff, and 

amerced as ſheriff, by which the juſtices took the aſſiſe, wherefore 

upon bill thereof aſſigned jt was aſterwards reverſed by error for 

this challenge quod nota, and therefore the firſt matter is a good 

principal challenge. It ſeems, that it had not been reverſed if the 

bill aſſigned had not been, becauſe it is matter in fact. Br. 
Challenge, pl. 97. cites 9 Aſſ. 8. | 

Ta an aflife, 9. In aſſiſe the defendant ſaid, that the ſheriff was beyond ſea, and 

upon « P'S Bad ns under-ſheri nar other minifter to ſerve the proceſs, and the 

ebe eee Juftices would not enquire of it, er make an examination of him who 

drrhezudees, put in the return; but the plaintiff ſaid, that he was examined, 

p _ = 0 &c. but tlie juſtices awarded the defendant to anſwer, and the 

een. defendant of this t bill of exception of two juſtices, which was 

cording to brought into B. R. by the hands of the one only, and without ſci. fa. 

hag 5. er day in Court, and therefore proceſs was made after againit 

but it is not the Juſtices ad cognoſcend' figilla ſua, who came in and ac- 

knowledged their ſeal, by which it was awarded, that the deli- 


entcred of 
record; the very in of the bill by one juſtice or 62th after acknowledging their 


tained h : | | 
prainun has feal is good, and the party vas warned by ſti. fa. ad audienduiz 


yudement, 2 - f p } : 
writ oferror errores before that the bill was put in, by which the defendant faid, 


i 10ught that he ought to be warned de und, & non allocatur ; for the 51 


1264 J parcel of the record ab initz9, Br. Error, pl. 50. cites 11 H. 4. 
upon this | 

din zthe de- 52 65. 92. 

ſendant in | 
the writ of 10. And after the plaintiff, to be ſure, ſued another ſci. fa. 
error who . . | 1 

was the Againſt the defendant ad audiendum errores, and after it was ad- 


phintif iz judged, that this laſt ſci. fa. was not good, to which the jultices 


the atiſes of C. B. agreed. Ibid. 
and the 
plaintiff in the writ of error both confeſs, that this is the bill that was ſealed. This is ſufficient 


without awarding a ſcire facias to the judges according to the ſaid ſtatute ad cognoſcendum vel 


- 


&:&cendum factum, for this would be in vain, Jenk. 78. pl. 52. 8 


* Errors 11. And bill of exceptions hall remain with the party, therefore 

4 kcal it is not of record till the juftices kawe certificd it, and acknowledged 
their ſea!. Ibid. | 

12. If a man plead: in any action, and the juftices zvill not al- 


Note, Error 
low theresf, and the party makes his bill upon it, and prays that the 


in the prin- 


— yueg- juſtices will ſeal this his bill of exceptions or plea, and if they do 


ment ſhall , , K 2 
xeverie the not according as is contained in the ſtatute of Weſtm. 2. cap. 3. 


the 


Evidence. 204 


the party grieved ſhall have a writ of error, and may aſſign accetfory 4 , 
error upon that bill ſealed, and alſo in the record or in one of \ on 
them at his pleaſure. But this b:// ought to be ſealed by the juſtices be againit a 

before judgment given by them, and not after. F. N. B. 21. (N) Þ 3 Pei 
1 8 nuity, in 2 

cites- 11 H. 4. 52. 65. 92. | fig 

againſt the ſucceſſor he ſhall not plead in bar of execution, that the judgment was erroneous 
and if he does fo, execution ſhall be awarded; and if he after brings error on the judgment. 
if on the ſcire facias he afſiens error on the principal judgment this is not good, although the whole 
record of the judgment be received in the ſci. ta. And there ore it the judgmeny be affirmed on 16 
ſci. ta. yet he may have error on the principal, and thereby reverſe the judgment on the ci. fa, ayd 
he ſhall be reſtored to all that he loſt on the {c?. fa. F. N. B. 21. N) in the new notes there Cites t 
adjudged 11 H. 4. and Ibid. cites g H. 6. 15. accordingly.— did. in che notes there d cites 1 JI. 

- 52. per Hul. that the bill of exceptions is no part of the record he fote that it be acknowledged 'Viz. 
entred.) 21 UI. 4. 65, By good opinion one ot the juſtices may deliver the bill into Court without 
a ſci. fa. vet in that caſe a ci. fa. iſſued, and the juſtices came and acknowledged their feal, and it was 
held, that this acknowledgment ot the juitices might be long time after the writ of error brought and 
after the (ci. fa. awarded, and that no new Ici. ta. thall itlue ; tor it is now become parcel of the re: 
cord ab initio as in the caſe of diminutian alledeed atier a fei, fa. the defendant thall not alledge di- 
minution in the bill of exceptions, but ought to have thewn his caſe when the juſtices came to ie 
their ſeals; and favs fee 2 H. 4. 92. Br. Error, pl. 52 8 C. See allo 11 II. 4. 67. and 
note that 11 H. 4. 32. per Gaſcoign and tlulf. it was held clearly dat the bill may be tealed atter 


the record removed by writ of error. 


13. In cui in vita, the writ awas abated inaſmuch as the deman=- 
daut in the aꝛurit did not make mention of avhoſe demife he claimed, 
where the tenaut had had the view twice before, and therefore the 
tenant was ouſted of the view, but it was agreed, that if he was 
grieved in this caſe, that he might have bill ſealed of all this 
matter to have thereof writ of error. Br. View, pl. 103. cites 
io H. 7.8. „ 
14. Where the evidence is not geod in maintenance 5f an iſſue, er 
where the parties vary in the law upon a challenge or the like, by 
which the party takes bill of exceptions ſealed by the juſtices by 
the ſtatute of Weſtm. 2. which wills that this thall be uſed in 
writ of error, and ſcire facias to confeſs or deny his ſeal, but a 
nat alledge it in arreſt of judgment, quod nota. Br. Repleader, pl. 
1. cies 27 . - | 
15. If there be a thing given in evidence which ought not, the 
Court above cannot remedy it, except it be returned with the 
Pele. Brownl. 207. Paſch. 5 Jac. Hall v. White. 4 
16. If one offers to demur upon evidence, and is overruled, and . * 1 
aſter judgment a writ of error is brought, this cannot be aſſigned 2 fl dae 
for error; but it is a proper cafe for a bill of exceptions, and the re- erroncout- 
medy which the ſtatute in that caſe appoints. Adjudged Cro. I over-rule 
. ' . . a matter of. 
C. 341. Hill. 9 Car. Cart.v. St. Davids Bithop. „ 


| dence, the 
regular way is to tender a bill of exceptions ; yet if upon ſuch a matter the party will not ſuffer tlic 
trial to go on againſt him it is good cauſe of a new trial; per Cur, 7 Mod. 53. Mich. ! Aun. 
B. R. Watts v. Roſwell. 
Lev. 68. 


- . * o o 2 . FE 
17. The fatute of Weſim. 2. cap. 31. which gives bill of ex Le 
ceptions does not extend to any caſe where priſoners are indifted according. 
et the ſuit of the King ; for the ſtatute intends to remedy the over- ——s. C. 
ruling of evidence in civil ples between party and party 1 cite! Raym. 
| id. 85, 


486. Hin. Sid. 85. pl. 13. Trin. 14 Car. 2. B. R. the third Reſolution in 
3 i the Caſe of the King v. Sr. H. Vane and Lambert. 
ar. 2. B. R. ; | | 

in a nota f 
there. Keb. 324. pl. 52. S. C. held accordingly. Kel. 75. S. C. held accordingly. Gold(b. 
137. pl. 39. Hill. 4; Eliz. Blunt's Caſe. S. P. held accordingly.—-—S. P. 8 Mod. 206. Arg. in 
the Caſe of the King v. Brecknock Corporation. 2 Hawk. Pl. C. S. P. and cites S. C. and State 
1 rials, vol. 1. fol. 918. Ray m. 486. S. C. cited as reſolved. 


>. Jo. 146. 18. Bills of exceptions for that the judges of B. R. in Ireland 
| 5456 36 would not direct the jury, that the probate of a will before the 
and menti- Archbiſhop of Canterbury (the teſtator dying in his province) 
ens alſo pro- was concluſive evidence, but only told the jury that it was good 
3 evidence, and ſo left it to the jury; and per Cur. the bill of ex- 
Fernes; to Ceptions hes not, for Hun evidence be conclufive, yet the jury 
which the may hazard an attain? if they quill, and the proper away had been for 
e the defendants ts have demurred upon the —_— evidence. Raym. 
evizence 405. Mich. 32 Car. 2. B. R. Chicheſter v. Philips. 

Jerters of ad- | 

miniftraticn of goods under the ſeal of the Primate of Ireland. The title was, for a leaſe for years 
in Ireland claimed by the leſſor of the platatiff under the ſaid adminiſtration, and upon the firſt open- 
we of the caule, judgment was affirmed. —— 5 

19. A bill of exceptions vill lie at a trial at bar as rell as at 
the niſi prius; for the words of the ſtatute are © that the juſtices 
“ ſhall ſign it, which word juſtices being in the plural number 
cannot be well underitood of any other juſtices than thoſe of the 
Courts at Weſtminſter; held per Cur. 3 Salk. 155. pl. 10. 
Mich. 12 W. 3. Thurſton v. Stratford. 

20. Evidence was offered at the aſſiſes and refuſed, but no 
bill of exceptions was then tendered, nor were the exceptions 
reduced to writing ; fo that the trial went on, and a verdict 
was given for the plaintiff; then next term the Court was moved 
for a bill of exceptions ; Holt Ch. J. You ſhould have inffled on 
yerr exception et the trial, if you acquiefce you wave it, and thall 
not reſort back to your exception after a verdict againſt you, for 
perhaps if you had ſtood upon it, the party had other evidence, 
and would not have put the caufe on this point; indeed the ſta- 
tute appoints no time, but the reaſon of the thing requires that 
the exception ſhould be reduced to writing when taken and diſ- 
allowed, like a fpecial verdict or demurrer to evidence, and 
though it need not be drawn up in form, the ſubſtance mutt be 
taken in writing while the thing is tranſacted, becauſe it is be- 
come a record; and ſo the motion was denied. Holt's Rep. 


301. pl. 34. Paſch. 7 Ann. Wright v. Sharpe. 


2663 (X. b.) Iſſues out of Chancery. 


1. S CIRE Facias upm a r*ognizance in the Chancery brought 
in the Chancery, the d efendant pleaded releaſe, the plaintiff 

denied it, and ſ to iſſie, and the record and all the action and pro- 
4 : 44 


R 


to a convenient lime, which was prayed mi ight be the rule in this cate, 


Evidence, 


ceſs aba ſent into B. R. to be tried, and there the plaintiff was non- 
Fuited, and brought a new ſeire facias there, and well; for there was 
the record after the ſending it our of Chancery, contra, if the 
Chancery had ſent only the tenor of the record; note the di- 
verſity. And it is ſaid elſewhere, that the Chancery ſhall make 
the verire facias, and award it to the ſheriff returnable in B. R. 
ſcil. coram nobis ubicunque tunc fuerimus in Anglia ; for all is the 
king's juriſdiction. Br. Juriſdiction, pl. 41. cites 24 E, 3. 45. 

2. Upon iſſue joined in Chancery, venre facias ſhall iſſue re- 
turnable in B. R. and there the record {hall be ſent; for the Chan- 
cery cannot try by jury. Br. Proceſs, pl. 154. Cites 13 E. 4. 8. 

3. If upon traverſe of office in Chancery they are at iſſue, the 
venire facias thall iſſue from Chancery returnable in B. R. and 
therefore the Chancery fhall net award ſicut alias; for they can- 
not record that the ſheriff did not ſend the awrit ; for the return is 


not to be in this Court, and therefore the alias thall be in B. R. 
Br. Ven. Fac. pt 29. cites 13 E. 4. 8. 


4. Whether a perſon, to whom another had got adminiſtra- 
tion, was dead or not? Chan. Cafes, 50. P. 16 Car. 2. Scot v. 
Rayner. . 93. S. C. 

5. Whether the primary intention in felling timber æuas to do waſte 


or not? Chan. Caſes, 96. 19 Car. 2. Thomas v. Porter and the 


Biſhop of Wincheſter. | 

6. Vendor covenanted againſt incumbrances, and an iſſue was 
directed whether the purchs/or had notice of a L. jor a year. 3 
Ch. R. 24. 20 Car. 2. Savage v. Whitebread. So of a rem- 


charge. N. Ch. Rep. 118. Harding v. Nelthorp. 


7. Land being charged with a rent and no ſuſhcient diſtreſs 
being found, which being complained of by bill, and the plaintitt 


ſecking to charge the perſon, it was referred to a trial at law i/ 


there was any fraud to hinder the plaintiff of his diſtreſs. Ch. Caſcs, 
147. Mich. 21 Car. 2. Davy v. Davy. 

8. After a decree had been enrolled 31 years, a trial was di- 
rected on this iſſue, whether a defendant ⁊uu dead before the de- 


_cree which was enrolled 31 years before ? 3 Ch. R. 49. 22 Car. 2 


Yeavely v. Yeavely. 

9. Whether a judgment was ae ? Finch's Rep. 3. Mich. 
25 Car. 2. Bryan v. Kent & al. 

19. Whether a bond was diſcharged in teſtator's lifetime, or how 
much money was paid thereon ? Finch. R. 33. Mich. 25 Car. 2. 
Braithwait v. Davis. | 

11. Trial at law directed to prove a former grant. Fin. R. 41. 
Mich. 25 Car. 2. Pit v. Corbet, 'Thornborough, & al. 

12. Qtantum damnificatus Bond for fidelity of apprentice. 
Fin. R. Hill. 25 Car. 2. Triſt v. Buckeridge. 

13. A trial at law is directed for the plaintiff to try bis right 
to a reverſion of lands, after the death of the defendant Wainwright, 


ſo the plaintiff defires he may try the tame when he ſhall think 


fit; but the defendant inſiſts, that the plaintiff ought to be confined 
aud 


S. P. Br. Ju- 
riſdict ion, 

pl. 48. cites 
24 E. 3. 45. 
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Iilue, cites 28th Feb. 1707. Kelley v. Bellew. 


Evidence; 


and that the defendant might not be kept in ſuſpence, and to 
wait on the plaintiff's convenienee, when he thall think tit to 
try the ſame. This Court ordered it to be tried in Eaſter term 
next, or the iſſue to be taken pro confeſſo. 2 Chan. Rep. 124, 
125. 29 Car. 2. fo. 102. Oliver v. Leman & al. | 
14. Whether the plaintiff was bern in lawfil wedlock 2 Fin. 
R. 325. Mich. 29 Car. 2. Devereux v. Devereux and Thel— 


well. 
15. If a vill be re-publiſhed or not? 2 Ch. R. 35 Car. 2. Cot- 


ton v. Cotton. | 
16. To afcertain damages «ccafrened by deviation in a voyage. 
Vern. 21. Mich. 1681. Newland v. Horſeman. 

17. File lord of a manor had the grant ef & free warren, and 
if he had, then if there was ſufficient common left for the tenants ? 
Vern. 22. Mich. 16$1. How v. the Tenants of Bromigrove. | 

13. Compos, or nen compos was directed forty vears after the 
death of teſtator, of which eighteen were in the intancy of the 
heir. Vern. 195. Mich. 1683. Lyford v. Coward. 

19. Will, or wn cuill after forty years, of which eighteen were 
in the infancy of the heir? 2 Ch. Caſes, 150. Mich. 35 Car. 2. 
Lyford v. Coward. Vern. 195. 8 C. 

20. Whether J. S. 20 had committed a forfeiture for treaſon 
in the Iriſh rebellion, and J. S. who was ceftui que truſi of lands 
was the tame perſon 5 Vern. 439. Hill. 1686. Kildare (Earl of) 
v. Euitace. | 

21. Cuſiom of a copyhild manzr as to deſcent. Vern. 489. Mich: 
1687. Edwin v. Thomas. 

22. Agreement for ſo many load of coals at ſo much per load; 
plaintiſf ſuggeſted, that defendant had made his waggons of a 
larger ſize to defraud him. Iſſue directed as to over HH of the wag- 

ang. 2 Vern. R. 462 Mich. 1704. Brandlin v. Owen. | 

23. Whether a bend war executed or not? Chan. Prec. 238. 
Fill 1704. Acton v. Acton. | 

24. An iſſue was directed in a matter where plaintiff had a 
proper aftimnm at law, and the plaintiff under no impediment in 
reſpect of bringing ſuch action. 2 Vern. R. 503. Tr. 1705. Gil 
bert v. Emerton; per Wright K. But an iſſue refuſed to be 
directed for the fame reaſon, in the Caſe of Peers v. Bellamy, 
cited in the Caſe above. 2 Vern. R. 504. 

25. lijue at law directed on a rehearing of exceptions taken to 
a decree made by commiſſioners of charitable uſes, after that de- 
erce had been twice confirmed, 2 Vern. R. 507. pl. 456. Trin. 

"05. Corpus Chriſti College v. Naunton Pariſh in Glouceſter- 
Hire. | 
26. An iſſue was directed, whether J. S. did execute marriage 


articles in the very words of the counter-part produced; it was ob- 
jected, that the iſſue was too narrow, and that it ought to be, 


 «vbether he executed any, and what articles? Decree was reverſed. 


But there was another point; ideo quzre. MS. Tab. tit. 


27. It 


Evidence. 

27. It is improper to direct an iſſue, 2er there be a truſt 
or no, eſpecially where it appears by implication from the nature of 
= ca/e, MSS. Tab. tit. Iſſue, cites 8 March 1724. Eyre v. 

urk. 

28. Whether money given fer the benefit of his children by a per- 
fon much in debt fix hours before his death avas fraudulent or not ? 
Sel. Ch. Ca. in Ld. King's Time, 77. July 14, 1725. Dufhn v. 
| Furneſs. 

29. Bill brought to have a trial at law for the bounds of a ma- 
nor. Mr. Talbot informed the Court, that in the Caſe of the 
B1sHoy oF DURHAM, which was parallel to this, it was ordered, 
that each ſide ſhould give a note to the other of what each claimed as 
their bounds ; and if the jury find bounds different from the note 
given from either ſide, that thoſe different boundaries ſhould be in- 
&orſed on the pſtea; and fo it was ordered here; only it being a 
trial at bar it was te be indorſed on the habeas corpus (ſame order 
made Nov. 4, 1726, between Hughes and Grames) Sel. Caſes 
in Chan. in Ld. King's Time, 60, 61. Mich. 12 Geo. 1. Lethu- 
lier v. Caitlemain. | | | 
30. Whether by the general word: of a deed the lands in queſtion 
dere intended to paſs? 2 Wms's Rep. 563. Hill. 1729. Coker v. 
arewell. | | | 


The End of the TWELFTH vor vx. 
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